APRIL 9, 2020
PLANNING COMMISSION MEETING 6:00 P.M.
Per Executive Order 2020-5 issued by Governor Gary R. Herbert on March 18, 2020, this
meeting will be conducted electronically and may be viewed on the City's YouTube
channel: https://www.youtube.com/channel/UCl00z0Zgdmz4y1FoI0l7CJA. An anchor
location will not be provided.
1.

6:00

P.M.

Call To Order

2. Citizens To Be Heard
3. Approval Of Minutes
Documents:
PC-MIN-202020 -01 -23 FINAL DRAFT.PDF
4. Action Item
4.1. Action Item - Review And Approval Of Planning Commission Resolution 02 -2020 - A
RESOLUTION ALLOWING THE CITY OF MOAB PLANNING COMMISSION TO
CONDUCT ELECTRONIC MEETINGS
Documents:
PLANNING RESOLUTION 02-2020 AGENDA SUMMARY SHEET.PDF
PLANNING COMMISSION RESOLUTION 02-2020 - ELECTRONIC
MEETINGS.PDF
5. Action Item
5.1. Action Item - Review And Possible Approval Of Planning Resolution 01 -2020
Conditionally Approving The Condominium Plat For The High Desert Condos
(Formerly Known As World Mark And The Wyndam Timeshares)
Documents:
AGENDA SUMMARY HIGH DESERT CONDOMINIUM PLAT.PDF
ATTACHMENT 1 PLANNING RESOLUTION 1-2020 HIGH DESERT
CONDOMINIUM PLAT.PDF
ATTACHEMNT 2 APPLICATION.PDF
ATTACHMENT 3 PLAT - HIGH DESERT CONDOMINIUMS.PDF
ATTACHMENT 4 DECLARATION OF CONDOMINIUM - HIGH DESERT
CONDOMINIUMS.PDF
ATTACHMENT 5 05-2018 MOAB WORLDMARK TIMESHARES.PDF
6. Future Agenda Items
7. Adjournment

ATTACHMENT 5 05-2018 MOAB WORLDMARK TIMESHARES.PDF
6. Future Agenda Items
7. Adjournment

MOAB CITY PLANNING COMMISSION WORKSHOP
MEETING MINUTES—DRAFT
JANUARY 23, 2020
The Moab Planning Commission held a workshop and a regular meeting on the above date in the Council
Chambers at the Moab City Center, located at 217 East Center Street. An audio recording of the evening
meeting is archived at: https://www.utah.gov/pmn/index.html and a video recording is archived at:
https://www.youtube.com/watch?v=x_6ooLnzWAE.
Planning Commission Chair Pro Tem Kya Marienfeld called the regular meeting to order at 6:00 PM.
Commission members Kya Marienfeld, Marianne Becnel, Brian Ballard, Luke Wojciechowski and Jessica
O’Leary were present. Commission member Becky Wells was absent. Staff in attendance were City
Planning Director Nora Shepard, Assistant Planner Cory Shurtleff and Deputy Recorder Joey Allred.
Four members of the public and media were present.
Election of Chair and Vice Chair:
Discussion: There was no discussion.
Motion and vote: Commission member Ballard moved to approve Kya Marienfeld as Planning
Commission Chair for 2020. Commission member O’Leary seconded the motion. The motion passed 5-0
with commission members Becnel, Ballard, Wojciechowski, Marienfeld and O’Leary voting aye.
Commission member Ballard moved to approve Marianne Becnel as Planning Commission Vice-Chair.
Commission member O’Leary seconded the motion. The motion passed 5-0 with Commission members
Becnel, Ballard, Wojciechowski, Marienfeld and O’Leary voting aye.
February Planning Commission Meeting Dates:
City Planning Director Shepard explained that she had wanted to adjust the meeting dates for February,
but that due to various conflicts, the meeting dates would remain on February 13th and 27th of 2020.
Shepard announced that there would be a Utah Chapter of the American Planning Association
Conference at the Hoodoo in Moab on February 26-28, 2019 if any of them would like to attend. She
explained what such an event entailed.
The Commission made introductions around the table.
Approval Of the June 27, 2019, July 3, 2019, August 22, 2019, September 12,2019,
September 26, 2019, October 10, 2019, November 7, 2019, November 21, 2019 and
December 12, 2019 meeting minutes:
Discussion: There was no discussion.
Motion and vote: Commission member Becnel moved to approve the minutes from June 27, 2019,
July 3, 2019, August 22, 2019, September 12,2019, September 26, 2019, October 10, 2019, November 21,
2019 and December 12, 2019. Commission member Ballard seconded the motion. The motion passed 5-0
with Commission members Becnel, Ballard, Wojciechowski, Marienfeld and O’Leary voting aye.
Commission member Ballard moved to approve the minutes from November 7, 2019. Commission
member O’Leary seconded the motion The motion passed 5-0 with Commission members Becnel,
Ballard, Wojciechowski, Marienfeld and O’Leary voting aye.
Citizens To Be Heard:
There were no citizens to be heard.
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Public Hearing:
Shepard explained to the Commission and the public that as the last meeting had been cancelled due to
the lack of a quorum, the public hearing would need to be re-noticed and a new public hearing scheduled.
However, the Commission would still hear from the members of the public that were present.
Public Hearing And Possible Recommendation To The City Council-An Ordinance
Amending The City Of Moab Municipal Code Section 17.69.050(E) To Modify The
Minimum Square Footage For Construction of Workforce Housing Units From 1,000
Square Feet To A Minimum Of 400 Square Feet:
Discussion: Shepard said, “I’m gonna ask you to open the public hearing, listen to the presentation and
take public input and then I’m gonna ask you to continue the public hearing because by the time we
cancelled the last meeting due to lack of a quorum, it was too late to notice this meeting, because of when
she would have needed to get the notices to the newspaper. So, it has been officially re-noticed for the
next meeting. She said, “So, we will, we’ll ask you to continue the public hearing and then take action at
that time. And I apologized to the applicant for that. It’s just one of those timing issues that we run into.”
Shepard then gave a brief history of the Assured Workforce Housing Ordinance that required not less
than 1,000 square feet per unit and the fee in lieu option. The Henry Shaw Hotel wants to build smaller
Assured Workforce Housing units on site. Commission Chair Marienfeld asked where Council was on this
issue because the increase was made at that level and Shepard told her that the subject was brought up at
a Council meeting and they would be willing to entertain it.
Commission Chair Marienfeld opened the unofficial public hearing at 6:17 PM. On the Ordinance
Amending The City Of Moab Municipal Code Section 17.69.050(E) To Modify The Minimum Square
Footage For Construction of Workforce Housing Units From 1,000 Square Feet To A Minimum Of 400
Square Feet.
It was noted that one letter had been sent in on this issue.
Elizabeth Boone- Provided a presentation and said, “I’m Elizabeth Boone the architect of the Reynolds
Ash and Associates and I’m the architect that’s working on the Henry Shaw Hotel and we’ve been
working on the Henry Shaw Hotel since 2015. So, this has been a project in our office for a while and
during this process we encountered the Workforce Housing Ordinance which passed, and we’ve been
working to adopt it in a way that still pencils for the project. So, my critique of the 1,000 square foot units
and the reason why it hasn’t been executed to date, and everyone’s paying the fee in lieu of, is because it
doesn’t pencil. So, the cost of building these units, it’s cheaper for the developers to just pay the fee in lieu
and move on than to actually provide you guys with the units. And so, one critique is that, you know, now
all the units are concentrated into one location that the City controls versus sort of a variety of units
throughout town on the same site as say, people that are working and could be living there to their
benefit. So with that being said, I also wanted to share with you some typical apartment size samples
from some projects that we’ve been involved with over the last few years and I would also like to note that
there has been a downward trend in apartment sizes in the last ten years and we’re seeing a decrease of
up to 12% in some cities and so people are accommodating smaller lifestyles with the benefit of being,
you know, in a more walkable area, or having proximity to other amenities. So, this is actually a project
that I’m working on in Gilbert and I wanted to point out the studio unit at 423 net square feet on the left
side of that drawing. You go to the next one. This is a project that was just completed in Durango. This
building is 100% sold. Very high demand for these types of units in Durango. This was not an affordable
project by any means and sort of just market rate sales and the studio unit there is 392 net square feet.
This one’s actually under construction in Durango right now and this is a series of studio units only and
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these are each at 442 net square feet. We had such success with the previous project that really saw a
position in the market for these 400 net square feet units and that was sort of the driver on this project.
And then I wanted to also show the proposed design for the units at the Henry Shaw Hotel. So, these are
394 net square feet, 437 gross square feet, so that includes all the perimeter walls and there’s a couple
little 3-D’s of, you know a little kitchenette, as dining area, a bed. This could potentially be a murphy bed
and then a closet with a full bath. So, very livable. And then, if you go to the final slide, this is actually the
apartment that I lived in for five years in Manhattan and it’s 278 square feet, and I think one of the
critiques that we saw in this letter was that, how do people entertain and have enough space in these
small unites and, certainly after living in this unit, I didn’t and my neighbors didn’t have any issues
entertaining and still living a full life in 278 square feet. And so, while we’re not in a major city like New
York who is setting small unit trends. They recently built a micro apartment for similar type of workforce
housing and veteran’s housing and their apartment ranges were 150 to 400 square feet. So, we’re not
quite that extreme, but we do want to be reasonable about what is the baseline? And 1,000 feet feels very
generous and I think that there’s room to reduce that to make it work for the development. I’ll take any
questions.” Commission Chair Marienfeld said, “all right, thank you. Does anyone have any questions?”
Commission Member Ballard said, “I have a question. And so, your purpose of being here is to share all
of this because you’re proposing?” Shepard said, “they’re proposing to do that.” Boone asked, “can we go
back three slides, I believe? This is what we’re proposing. I think what I wanted to do was show a palette
of successful apartments in the 400 square foot range. Also share our 400 square foot workforce housing
proposal. The cost of building this to us is about the same as the fee in lieu of.” Commission Member
Ballard said, “that’s good.” Boone said, “we prefer to build campus availability on our site, but unless we
have this reduction, we can’t do that.” Commission Member Ballard said, “so, that’s where we’re at here.
So, you’re in favor of all this?” Shepard said, “Yes.” Commission member Ballard said, “That’s great.”
Commission Chair Marienfeld said, “thank you, Elizabeth.”
Commission Chair Marienfeld asked, “Okay, do we have anyone else for the public hearing tonight on
this issue tonight, and it will be continued.” Shepard said, “Yeah.” Commission Chair Marienfeld said,
“To our February 13th meeting.” Shepard said, “Absolutely. And certainly, you can discuss it, but people
will have the opportunity and did receive a public comment which is forwarded to you. Commission
Chair Marienfeld said, “Thank you. Okay, so I will continue the public hearing if anyone would like to
discuss things now just to kind of get a general temperature before we do more public comment
potentially in three weeks. If that works on our schedule tonight? Maybe take just a few minutes.”
Commission Member Becnel said, “sure, let’s just crunch some numbers. How many square feet is the
Henry Shaw Hotel?” Boone answered, “we’re at 113,000.” Commission Member Becnel asked, “15.57 per
square foot is your fee in lieu, is that right?” Shepard answered, “Yeah.” Commission Chair Becnel asked,
“so, you’re at $1,759,410.00?” Boone answered, “Yep.” Commission Member Becnel asked, “what’s the
cost per square footage for you build affordable housing?” Boone answered, “$250.00 per square foot.”
Commission Member Becnel said, “Bull shit.” Commission Chair Marienfeld said, “Whoa.” Commission
Member Becnel said, “pardon my French, but that’s not true.” Commission Member Ballard said, “now
wait a second, say that again? Commission Member Marienfeld said, “alright, pause. I think we need to.
Everybody just, like take a minute because we, we don’t need cursing to the public on the record.”
Commission Member Ballard said, “no, no, no, you might be right if you’re talking about land use, all that
kind of stuff. Okay, so she’s probably right, okay? So, I think the question was asking is per square foot
for building that size and we’re thinking what, you’ve got 30 units in there or something, I don’t know.”
Boone answered, “11.” Commission Member Ballard said, “okay, 11. So that square footage is going to go
down, right? Do you have, does she have to build on the site to do this, or can she build them anywhere?”
Shepard answered, “They can build them anywhere, but they have chosen to go this route.” Commission
Member Ballard said, “Yeah, okay. That’s good, I’m just, just curious about that. So, I have another
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leading question on that, as well. For us. Okay, and that is that since this proposal is in front of us at 400
square feet, can I, if I owned a motel, could I build that unit anywhere in town?” Shepard and
Commission Chair Marienfeld answered, “Yes.” Commission Member Ballard said, “okay, on a 1,000
square foot piece of ground?” Shepard answered, “Yes, you would have to build it, and this is another
thing we have to fix in the code, and probably deed it the City or a public entity.” Commission Member
Ballard said, “well, that’s kind of where I’m going this. So, that needs to be addressed. Although, I like the
idea of 400 square feet though, because that makes total sense. You know what I mean? To have that, the
small square footage, because if they’re required to provide housing, they don’t have to be required to
build something huge to have a huge family. They’re meeting that requirement, but if they want to build
two of them, do they have to have 2,000 square feet if they’re connected?” Shepard said, “I hadn’t
thought about that. They could make them 2,000 square feet if they wish.” Commission member Ballard
asked, “but, could they do it on less?” Shepard answered, “yes.” Commission Member Ballard asked,
“okay, so she’s putting 11 units in there, does she have to have 11,000 square feet to put that in or can she
do it on their much smaller base?” Shepard said, “the way this is proposed, they could be smaller units.”
Commission Member Ballard said, “Smaller units, smaller property and that’s kind of where she was
heading.” Shepard said, “yes. And you’re absolutely right, Maryanne, it’s sort of, it’s kind of cutting them
a bread, but it’s also getting them built on site. So, I think from our point of view, if somebody wants to
come in and do a motel and they want to put him on site, then cool. And we’re trying to encourage.”
Commission Member Marienfeld said, “and we were. I remember the discussion when we were writing
and tweaking and passing this ordinance along to City Council last year, was, you know, obviously the,
the easy way out is gonna be fee in lieu. It’s simple, it doesn’t require any future involvement on the part
of the developer once everything’s done and how are we gonna incentivize some of the things that are
gonna get us housing faster? Right now, we do have Walnut Lane, so we actually do have a place that the
fee is in lieu is going directly, but we might not have that in a few years. We might not have a project
that’s actively happening and if someone owns land already, or if you have a spot to be able to provide
that. I mean, this is something we were talking about when we wrote the ordinance in the first place.”
Commission Chair Becnel said, “so, pardon my shock factor, but…” Commission Chair Marienfeld said,
“We don’t have to go with 400, we don’t have to make that our recommendation. We can tie it to
something as Nora was saying.” Commission Member Becnel said, “I’m still talking. Pardon my shock
factor with this, but our whole purpose here to be helping our community. How does this project, 200
plus units actually help our community and how many jobs is that creating? According to our housing
research, that’s gonna create maybe, like 100 more jobs like housekeepers and maintenance people. Is
that really worth 11 units of housing? We’re already behind 1,000 units. So, what I’m saying here is, like
let’s look at the bigger picture. We spent three years on affordable workforce housing for a reason and
now we finally came to an agreement and we’re talking about this again? And, they can pay the fee in lieu.
Fine, they’re not asking for a 60% reduction in a fee in lieu, they’re asking for a price cut on the project
where they’re gonna save $500,000.00 + per square footage. I mean. Just do what we asked for. Pay the
fee in lieu, but don’t change something that we’ve been working on for three years that we’ve put
thousands of hours of eyes and lawyers into. That’s my stance.”
Commission Chair Marienfeld asked, “anyone else have any questions or things to weigh in on? We’ll
have a continuation of the public hearing in three weeks and maybe we could get more information by
then, too.” Shepard said, “if you need specific information, we’d be happy to generate that for you. Just
let me know. Commission Chair Marienfeld said, “I think I would like, maybe for other Commissions to,
to think about if there’s a way we could. My inclination at least right now is 1,000 is too big to require. My
house, my entire house is 1,000 square feet and I have a three-bedroom, two-bathroom house, so it’s.
That’s big. And I think the way things are going, we do want to incentivize actually providing housing as a
mix. We’re always gonna want a mix, we’re always gonna get the fee in lieu in some way probably
continuing with most developments, but if you know you do have a sizable project that’s willing to
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provide something on site, in particular, I think that’s good. 400 square feet does seem small. I’ll be
honest, looking at the mock-up of what’s proposed, it seems small as well. So, if there’s some sort of
happy medium we could come to where it would still be more of an incentive to provide that immediate
housing to the community, but not quite that little if we’re not requiring more units. That, again being a
caveat. Potentially we could require more units for a reduction in size too, and this might be something
for the architect in the immediate stance to maybe have a sort of frank open conversation with the
Planning staff about, say, you know realizing we’re not gonna, you know, hold you to that necessarily, but
any input we have because you’re going through this right would be really useful, about what would be
feasible? What would tip you back over to fee in lieu? How big would be too big? How many units at how
many 450 square foot units would be too many units that would tip you back into fee in lieu. I think
because we have a real situation in front of us for the first time with this was really good information, we
should take advantage of.” Commission Member O’Leary said, “well, I think it’s also important to
recognize some of the big differences between Moab and a city. People are coming to Moab. You know, I
first moved here to climb and to ride my bike and you’re gonna have all this gear. People that are coming
to live here are gonna have bikes and boats and this and that. So, is there an additional area they have
access to to store all their stuff? I mean, we do have a bike theft problem in this town, and we don’t want
it to increase.” Shepard said, “Right. So, there are lots of different kinds of people looking for housing in
the community and I think most people that, that will working the hotels and motels probably won’t have
bikes. They probably won’t have cars. Some of them may have bikes as their only means of
transportation. So, if we’re trying to hit very low income, which we’re trying to do, and nobody else is
really proposing that, then they probably aren’t here to climb and they’re not here to ride their bikes.
They’re here to work and make money. So, this kink of unit is oriented toward that kind of person and
not the kind of person like you and me, who, yeah, we have lots of stuff.” Commission Member O’Leary
said, “well I lived in my car when I first came here too, so.” Commission Chair Marienfeld said, “Nora,
there, there is a bit more of an overlap that I think you’re maybe recognizing. I do. I do think that,
because when we’re looking at like our, all of our other affordable housing ordinances or things we’ve
discussed have had on site storage for things like that, and I think if that’s something that can be
provided, it would certainly kick that up, because on site secure bike storage would be a huge boon
having some sort of dedicated 4x4 storage unit for each housing unit, as well. It doesn’t even. It could be
on the other side of the building, but as long as it’s there. Like, there’s actually a storage unit shortage in
Moab as much as there is housing.” Commission Member Becnel said, “but I think there’s a big difference
between where a person will live and where they deserve to live, and this town is all about setting the bar
high. Just because you’re a Mexican immigrant family and you’re forced to live in 300-400 square feet
doesn’t mean that that’s the right thing for us to make these people do.” Shepard said, “Certainly.”
Commission Chair Marienfeld said, “Alright, if anybody else has any initial thoughts you will have this
discussion again in a few weeks.
Commission Member Ballard said, “well, I have a lot of concerns about it, but rather than discuss it now,
should we wait for that?” Shepard said, “if you have crucial information that can provide or that you want
us to provide to help you make a decision.” Commission Member Ballard said, “okay, well first of all, I
think the 400 square feet is not unreasonable. Okay, we were talking about this PAD system that we were
had going and we were going much less than that, okay? So, 400 feet, 400 square feet is, is quite a bit
more than that and I think she pointed out that there is some nice places for people. I don’t think they’re
required to give them the Taj Mahal, you know. I mean, they’re, their employers. They’re almost getting
their rent, I don’t know it’s free, but at least it’s getting provided. My concern is that if they’re gonna put
in, say 11 units behind their motel. Yeah, that’s good, because they can walk to work and they’re there. I
didn’t. Never liked the idea that the employer is also the owner of there where they live. I’ve, I’ve kind of
been against that, but I do like the other side of it where they were living right on site there. It’s easy for
them to get to and from, but if they happen to build more. Let’s say they hire “x” amount of people, say
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they have 30 employees, but 10 don’t live, don’t want to live there because they live in town, right? That’s
gonna happen that’s all. I think that’s obviously gonna happen. Then what do they do with the other half
of them? Can they rent them out?” Shepard said, “Yes.” Commission Member Ballard said, “Okay, so they
can take them, and they don’t have to have them for employee housing.” Shepard said, “they have to have
them for workforce housing and they have to be restricted as to the amount of rent they can charge based
upon the income levels that they’re trying to hit and one of the advantages of the smaller units is that it’s
a much lower rent. So, people who are really very low income can actually afford something. Commission
member Ballard said, “okay, so maybe there’s not something about that, because, because I think what’s
gonna take place here is if they build those buildings on their site and they only have half of them rented
to employees that they provided, the other half are empty.” Commission Chair Marienfeld said, “well no,
you could rent them.” Commission member Ballard clarified, “so, you can rent them, and you’re stipulate
what that rent is?” Shepard said, “yeah, they all have to be deed restricted and they have to, there’s a
really strict formula s to the amount of rent you can charge and how much that can appreciate per year,
so they are subject to 50 year deed restrictions.” Commission Chair Marienfeld said, “on those units and
it if they are not filled by employees they will be offered to other qualifying low, qualifying low income
renters.” Shepard said, “Yeah.” Commission member O’Leary asked, “and if their employment changes
but they’re still living in town?” Shepard said, “well that’s, I mean it would be the tenant’s choice. I don’t
know. I mean I don’t know; we haven’t gotten to the details. They haven’t even come to the Planning
Commission for site plan approval yet, because they don’t know exactly what they’re designing because
they’re actually talking about incorporating the units into the main structure okay, and having separate
entrances and things, but. So, they wouldn’t be a separate building out back like the Hoodoo. It would
actually be incorporated into the primary structure is what they’re proposing, but it would allow that.”
Commission member Ballard said, “I would think that would be an issue, but I noticed down here that
you’ve to the 17.69.050 the area of affordable housing they’re discussion affordable housing here for
1,000 square feet, are, they’re just gonna reduce that, are they suggesting to reduce that affordable
housing as well as this, the workforce housing, I mean?” Shepard said, “same thing.” Commission
member Ballard asked, “Is it really the same thing?” Shepard answered, “Well, I’m probably using the
terms interchangeably, but they are subject to the assured workforce housing.” Commission member
Ballard asked, “Okay, okay, so they just kind of fall into that group?” Shepard answered, “Yes. They have
to build or do something per that ordinance.” Commission member Ballard asked, “So, is affordable
housing right now, down to. Have we got that down to 400 square feet?” Shepard said, “Well, you can
build in the PAD, you can build 275 square feet. You can also build a 500 square foot unit in the R-3, so
it’s, you know, and it probably goes back to, should it have been a thousand square feet to begin with
when we’re not seeing the units getting built? So, maybe we’re considering whether the original
requirement should be adjusted. That’s exactly what we’re doing and if you think some numbers change,
like if they make them smaller, they have to do more of them, that’s an option. I don’t know whether we’ll
actually get them built? So, maybe we’re considering whether the original requirement should be
adjusted. That’s exactly what we’re doing. And if you think some numbers change, like if they make them
smaller they have to do more of them, that’s an option. I don’t know whether they will actually get them
built. I mean we’re trying to kind of, trying to deal with reality. I mean we’re trying to, kind of trying to
deal with reality.” Commission Chair Marienfeld said, “Yeah, that’s why I just, I want to make sure we’re
use, whether or not we end up, I don’t mean this as a cut. Whether or not we end up recommending this
to City Council or what we recommend. I want to. We have a real-world situation in front of us, which we
haven’t had yet and a chance to really use this to get something that is actually feasible.” Shepard said,
“Right. Which is what happens when you adopt an ordinance and people are trying to figure out how to
make it work, right? And there is, well, and we, we have to enter into with the, the developer or whoever,
we will enter into what’s called ALURA, so it’s Land Use Regulation Agreement. It's a deed restriction.
It’s very restrictive. We were looking at another one. We were actually negotiating like a first right of
refusal if somebody defaults, I mean there’s all kinds of. It’s very complicated from a legal standpoint but
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that we haven’t even begun some of those negotiation. However, the very low or extremely low-income
price point is defined by the County. HUD defines it, and so if you’re trying to hit the very low, then it’s a
lot, lot lower rents than a moderate or just 100% of AMI. So, your, you know you’re talking about hitting
those lower income brackets.” Commission Chair Marienfeld said, “And another thing we could think
about would be having variation in unit sizes. Say you can have a minimum of just 400, but all a certain
percentage of whatever units you’re providing could be that small, if that would be something feasible to,
so you don’t end up with all 400 square foot units, you end up with a mix, which was kind of what we did
with the PAD where it intending a mix. Like you need to have some very low, but they don’t all have to be
very low and I think it does make sense if you’re asking for very low-income housing to have it be less
than 1,000 square feet. I mean, just thinking about it.” Shepard said, “It would be very difficult to provide
a $300 per month rent for a 1,000 square foot unit.” Commission member Ballard asked, “So, is there a
fee that’s being set there then, for if somebody has a mote, they’re providing this workforce housing, can
they say this is what we’re charging our employee for rent? Shepard answered, “they have to agree to
maximum rents.” Commission member Ballard asked, “What, and that maximum rent is set by?”
Shepard answered, “It’s based on. There are formulas that are based on the level of median income in the
County.” Commission Chair Marienfeld said, “Yeah, it’s the USDA formula. It’s same one they use for the
Rural Development Loans.” Commission member Ballard asked, “Okay, but, but I’m wondering if an
employer in lieu of that rent is gonna be able to say that a minimum wage that we’re paying you or, or you
know. Let’s say they’re getting $12 per hour for cleaning rooms or something. Are they gonna be able to
put that down at nine?” Councilmember Marienfeld said, “They always could as long as it’s the legal
minimum wage.” Shepard said, “We would try to work something into an agreement so that wouldn’t
necessarily happen, and again they could rent these to anybody that works in Moab.” Commission
member Ballard said, “Well, I’m just saying that it gets into a big bag of worms.” Shepard said, “This
whole thing gets into a big back of worms. This is extremely complicated code that was adopted and it’s,
it’s almost, with this exception, it’s almost impossible for people to actually build the units because of the
land costs associated with it, and you know, and so we want to try to get something. We don’t want to
give people a free ride. We understand that there’s a huge impact. On the other hand, what’s gonna get
units built? Commission member Ballard said, “Because if they can’t afford it, how can the City?”
Shepard said, “Well, that’s the problem we’re having.” Commission member Ballard said, “I mean, if
you’re gonna pay in lieu, in lieu of and then if its not enough for them to be able to afford it, the City’s
gonna be in the red, and I’m not sure they can afford that.” Commission Chair Marienfeld said, “Yeah, the
idea, I think being with providing housing. Pretend. I think as far as code writing we should pretend that
these units are anywhere that they’re providing. We have to. You know if an employer is gonna pay
poorly, I don’t agree with this, but the argument would be that the free market will make it so they can’t
hire employees. I don’t think that’s true, but you that’s the, you know, if, if you’re, if you have, you know if
you get first-come first-serve on housing units at your employer and then they’re opened up to other
members of the community you can take them. You know, if I don’t how. I don’t know that we can talk
about wages all?” Shepard answered, “It’s not, no. It’s crossing too many.” Commission member Ballard
said, “It is, but, but I would just like to make one more comment and that is I think the 400 square feet is
not unreasonable.” Commission Chair Marienfeld said, “Yeah, I agree.” Shepard said, “I have lived in a
lot.” Commission member Marienfeld said, “Yes. Size. I don’t think it’s unreasonable as a living space
whether or not we want to allow it as the minimum in all instances is a different story.” Shepard said,
“Yeah, I agree with that. So, maybe I’ll try to set up, sort of alternatives to talk about.” Commission Chair
Marienfeld said, “And if, you’re available to continue discussions with the planning staff, it’d be really
great to kind of get those outward parameters, because you’re sort of mired in it right now, just
understanding if you give us, here’s your high-end square footage number, we’re not gonna be like, okay
we’re gonna do that . So, be forthright as you can, I think with staff.” Shepard said, “Okay, great.”
At 6:46 PM Commission Chair Marienfeld continued the public hearing.
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Review And Possible Recommendation To City Council On Resolution 01 -2020 The TwoMac Minor Subdivision Located At 1053 Mill Creek Dr. Moab, UT 84532 Deed restriction:
Discussion: Shurtleff provided a brief presentation explaining that this item involves subdividing the
1.49-acre parcel located at 1053 Mill Creek Drive into three lots. With lot one becoming .62 acres, lot two
becoming .36 acres and lot 3 becoming 2.22 acres. The property is vacant and situated immediately west
of the Gravel Pit Lanes Bowling Alley and has street frontage access to Mill Creek Drive. This property
and the bowling alley are zoned C-4 general commercial zone. Directly across from this property are the
Cinema Court Apartments and a section of County property zoned small lot residential and general
business access. The property has a cliff, or hill, on the northern boundary. No removal or contouring is
being requested during the processing of this application. The reason for requesting that this parcel be
divided into smaller lots was, hopefully, for local developers to build small commercial projects to serve
the local community. Landowners Doug and Jeremy McElhaney were present to answer any questions
the Commission had. Doug McElhaney explained that lot 1 is larger, but much of it is unusable because of
the cliff located there. Commission member Ballard clarified their intent is to build commercial
buildings. Doug McElhaney explained that that was not what they were proposing. They were proposing
is that as the property stands it cannot be developed by a small developer. The issues caused by the
terrain are insurmountable as one parcel. Therefore, they were proposing to split it into three
manageable sized lots so that a small commercial development could be built on it without a 30-space
parking lot. Hopefully, a local developer or person would want to buy one and build a small building on
it. Shepard noted that there would be no change in zoning. The C-4 zones allows buildings to be built
right next to each other just like Main Street. There was discussion regarding easements and the City
right of way and the potential uses that could be put there.
Motion and vote: Commission Chair Marienfeld moved to forward a positive recommendation to the
City Council for the approval of the Two-Mac Minor Subdivision Resolution 01-2020. Commission
member Ballard seconded the motion. The motion passed 5-0 with Commission members Becnel,
Ballard, Wojciechowski, Marienfeld and O’Leary voting aye.
Review And Possible Recommendation To The City Council On Ordinance 2019-30, An
Ordinance Amending The City Of Moab Municipal Code, Section 17.31 RC Resort
Commercial Zone To Allow Hotels And Motels, Subject To Revised Development
Standards:
Discussion: Shepard explained that she would go over the additional information that she had created
based upon the City Council’s request. There wasn’t very clear direction given by Council. Shepard
proposed stepping back and possibly having some joint work sessions with the Planning Commission and
City Council to try to get to the core of what it is they’re trying to achieve and how they want to achieve it.
There are two Councilmembers that feel very strongly about some kind of restriction on the numbers
until everyone is caught up. There have been a lot of numbers floating around about numbers of units
and how many existing rooms there are and how many proposed and somehow the community ended up
with a unit calculation that the number of overnight accommodations units that are in the queue are 38%
of what the City currently has. She didn’t know where that number came from. Just for the City, it’s 20%
that are in the queue at this time that are moving forward. Shepard wanted the give people real numbers
to work with. The only hotel in the queue that has not been approved by the Planning Commission is the
Henry Shaw. Most of them have their building approval. She displayed the parcels that are left in the RC
zone and discussed what may be placed on those parcels. There had been some discussion with one of the
landowners regard the standards being proposed. They thought that requiring a certain amount of
commercial space and incentivizing that was a good idea and their vision was a small boutique hotel with
a separate retail business that could serve either the people staying out there or the Moab residents.
Commission Chair Marienfeld asked if there was anything that Council wanted from the Commission at
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this point. All of the Council had very individual comments and she would really like for at least three of
them to give staff some directions so that they aren’t spinning their wheels. Commission Chair
Marienfeld felt that the best thing to do would be to get the joint meeting scheduled. Commission
member Ballard felt that they needed to have more meetings to accomplish anything. The
recommendation was to continue to look at the emails that Shepard had been sending and try schedule a
joint meeting as soon as possible.
Motion and vote:
Future Agenda Items: Possibly Four Corners Behavioral Health
Adjournment: The meeting was adjourned at 7:11 PM.
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Moab Planning Commission Action Item
April 9, 2020
Title: Planning Commission Resolution 02-2020 - A Resolution allowing the City of Moab
Planning Commission to conduct electronic meetings.
Disposition: Discussion and possible action on PLANNING COMMISSION RESOLUTION
02-2020 - A RESOLUTION ALLOWING THE CITY OF MOAB PLANNING COMMISSION
TO CONDUCT ELECTRONIC MEETINGS
Staff Presenter: Nora Shepard, Planning Director
Attachment(s):
Attachment 1: Proposed Planning Commission Resolution 02-2020
Attachment 2: Governor Gary R. Herbert’s March 18, 2020 Executive Order 2020-05
Recommended Motion:
“I move to adopt PLANNING RESOLUTION 02-2020 - A RESOLUTION ALLOWING THE
CITY OF MOAB PLANNING COMMISSION TO CONDUCT ELECTRONIC MEETINGS”
Background/Summary:
The City of Moab does not currently have a policy allowing the Planning Commission to
conduct electronic meetings. Due to COVID-19, we plan to conduct all meetings electronically
until further notice. This resolution sets the policy for the Planning Commission.
This Resolution would includes language that would allow the Planning Commission to hold an
electronic meeting where a quorum need not be physically present at City Hall or at an “anchor
location” but rather would allow a Planning Commission meeting where Commissioners, and
City staff participate electronically. The Ordinance provides that the meeting will be chaired by
the presiding officer even if that person is not present at the anchor location.
This Resolution must be approved at the beginning of the Planning Commission meeting on
April 9, 2020 to allow the meeting to be conducted and to be able to discuss and take action on
agenda items.

CITY OF MOAB PLANNING COMMISSION RESOLUTION #02-2020
A RESOLUTION ALLOWING THE CITY OF MOAB PLANNING COMMISSION TO
CONDUCT ELECTRONIC MEETINGS
Pursuant to Governor Gary R. Herbert’s March 18, 2020 Executive Order 2020-05, the City of
Moab Planning Commission hereby adopts this Resolution No. 02-2020 allowing Planning
Commission meetings to be held electronically.
A. Electronic Meetings Authorized. The Moab Planning Commission, and/or City staff, may
participate in an electronic meeting of the Planning Commission as provided below. All actions
taken at an electronic meeting held in compliance with this Resolution are valid and binding to
the same extent as if all participants had been physically present at the anchor location.
B. Definitions. The definitions in Utah Code Annotated 52-4-103, the Open and Public Meetings
Act, shall apply to this Resolution with the addition of the following definitions:
1. “Anchor location” means the Moab City Council Chambers, or any other physical location
where a meeting is held and from which the electronic meeting originates.
2. “Planning Commission” means the Moab City Planning Commission.
3. “Remote location” means any place, other than the anchor location, where a Planning
Commissioner or City staff may be located, and where meeting participants can establish realtime audio and/or video telecommunication access to the meeting.
C. Quorum for Electronic Meetings.
1. A majority of the Planning Commission constitutes a quorum for the transaction of business.
A quorum of the Planning Commission must be present to convene an electronic meeting but
need not be present at the anchor location. Planning Commissioners and/or City Staff may
participate in an electronic meeting from a remote location.
2. Planning Commissioners participating in an electronic meeting from a remote location shall
be considered present and are authorized to vote and otherwise participate in the meeting as if
they were present at the anchor location.
3. In the event of an equipment failure, or other similar event which causes an interruption of
communication with a remote location, the Planning Commission has discretion to either: (a) act
on the matters up for consideration on its agenda provided that a quorum is still present; or (b)
continue the matter to a subsequent meeting.
D. Procedures for Electronic Meetings.
1. Notice of any electronic meeting of the Planning Commission shall be given in the same
manner as provided for all other Planning Commission meetings except that the notice shall
indicate that the meeting will be electronic and shall comply with Utah Code Annotated 52-41

207(3)(b) which requires: “notice of the electronic meeting to the members of the public body at
least 24 hours before the meeting so that they may participate in and be counted as present for all
purposes, including the determination that a quorum is present; and a description of how the
members will be connected to the electronic meeting.”
2. Meeting procedures for electronic meetings of the Planning Commission shall be the same as
for nonelectronic meetings, except as noted below.
3. Planning Commissioners and City staff shall be connected in such a manner that comments
made by them will be broadcast to the public. The Recorder will take a verbal roll-call for
Planning Commissioners present. The presiding officer shall allow remote participants to
participate in the discussion to the same extent as if they were present at the anchor location.
4. Matters called to a vote in an electronic meeting shall be via roll-call vote, and Planning
Commissioners (if applicable) participating from a remote location must state their name and
their vote audibly when asked by the Recorder.
5. Minutes of all meetings shall record the presence of members participating through electronic
means.
6. Planning Commissioners may participate in a closed session of the Planning Commission via
electronic means. The closed session will be recorded but will not be broadcast.
7. All electronic meetings of the Planning Commission shall be chaired by the presiding officer
whether at the anchor location or whether participating remotely.
PASSED AND APPROVED by a majority of the Moab City Planning Commission. This
resolution shall take effect immediately upon passage.
SIGNED:

Kya Marienfeld
Chair, Moab Planning Commission

Date
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Moab City Planning Commission Agenda Item
Meeting Date: April 9, 2020
Title: Planning Resolution 01-2020: A RESOLUTION APPROVING THE HIGH
DESERT CONDOMINIUM PLAT (formerly known as World Mark)

Disposition: Discussion and possible action
Staff Presenter: Nora Shepard, AICP, Planning Director
Attachment(s):
- Attachment 1: Proposed Planning Resolution 01-2020
- Attachment 2: Application
- Attachment 3: Condominium Plat
- Attachment 4: Associated Condominium Documents
- Attachment 5: Resolution approving the World Mark (Wyndam/High
Desert) Timeshare Development
Recommended Motion:
I move to approve Planning Resolution 01-2020 conditionally approving the
High Desert Condominium Plat, subject to the corrections and clarifications as
required by the City Engineer.
Background/Summary:
The World Mark (aka Wyndam) Timeshare Project was approved by the
Planning Commission on February 22, 2018 (Attachment 4). The project is
under construction and nearing completion of some of the units. The name of
the project is now “High Desert Condominiums.”
Utah State Law has very specific requirements for Condominium Plats for
Timeshare Projects. The applicant has submitted a Condominium Plat and
required associated documents consistent with State Law.
State Law does not specifically require local approval of condominium plats.
The Moab Municipal Code is somewhat unclear on the local approval process
for Condominium Plats. The applicable section of the Code is as follows
(highlight added):
17.79.060Plat and declaration approval.
All condominium developments shall include a condominium plat and condominium
declaration complying with the provisions of the Utah Condominium Ownership Act. The
proposed plat and declaration shall be submitted with the application for staff review prior to any

applicable decision by the body having land use authority. The final plat for all condominium
conversions shall include a signature block for the Planning Commission, City Planner, City
Engineer, and City Attorney which must be executed prior to recording. Except where the
applicant posts a performance guarantee under Section 16.20.060 (subdivisions) or
Section 17.66.180(C) (planned unit developments), the condominium plat and declaration shall
not be recorded until all approvals required under by city code have been obtained and all
required improvements have been completed. (Ord. 06-10 (part), 2006)

The City’s role for this type of plat is purely administrative. The project itself
was debated and approved by the City in 2017 and 2018. This plat simply
reflects what was approved by the City and allows recordation of the required
Condominium Plat and associated documents. The Plat will be recorded by
Grand County once this approval is given, conditions met, and assuming the
plat meets all of the requirements of the County Recorder.
I have attached the documents that have been submitted as a part of this
application for the Condominium Plat. They are very detailed as required by
State Condominium Law.
Once the plat is recorded, the developer would be able sell their product.
Occupancy would not be allowed until Certificates of Occupancy have been
issued.
City Engineer’s Comments
The City Engineer has reviewed the plat and the following items must be
addressed prior to plat recordation:
1. A portion of the property is in FEMA Flood Zone A. Please show the flood
zone on the plat.
2. The southern boundary, although it appears based on the proposed parcels
of the 10/24/2017 lot line adjustment, is about 4.5' south of that line of the
original parcel 1 of that lot line adjustment. The City sewer easements for
this project were written apparently based on the south boundary of original
parcel 1 and thus contain the 4.5' error. However, the metes of the easement
description do call out the south parcel line, so there is no real legal error.
However, why the 4.5' discrepancy? The section corner of the section tie
appears the same (Sheet 2).
3. All sheets - on all units adjacent to a unit with a different front or side
setback distance. - Dimension jog distance between exterior walls - It is not
possible to determine unit's position in 3d space with limited current
dimensioning.

4. Building C-2 is not shown as a perfect rectangle but as a trapezoid. Is that an
error? All the others have been rectangles (Sheet 9).
5. There is no callout for the exterior and interior wall thicknesses, as well as
the jog distances between adjacent units with different setbacks, so the exact
3d space positions of the units remains indeterminate. All sheets - Specify
exterior & interior wall thicknesses with a note like that of "Floor to Ceiling.
6. 7.41' distance's bearing is missing (North-east corner of Building E, Sheet
13).
7. North of Building E's bearing and distance are N76°28'59"E 375.67'. The
distance does not match with the south side (S76°28'59"W 62.92'). Please
review it (Sheet 13).

PLANNING RESOLUTION
01-2020
A RESOLUTION APPROVING THE HIGH DESERT CONDOMINIUM PLAT (formerly
known as World Mark)
WHEREAS, The Planning Commission and City Council reviewed an approved the World Mark
Timeshare Project and the project is under construction
WHEREAS, the Applicant (John Gardiner) has prepared the Condominium Plat for the project,
now known as High Desert Condominiums
WHEREAS, it is customary and usual for the Condominium Plat to be recorded once the project
is complete or close to complete
WHEREAS, the Condominium Plat represents the project as previously approved by the City of
Moab
WHEREAS, the Condominium Plat is an administrative action and does not require a public
hearing
WHEREAS, the Planning Commission reviewed the Condominium Plat at their meeting on
April 9, 2020 in accordance with Moab Municipal Code 17.79.060
WHEREAS, the requirements for a Condominium Plat and associated documents is primarily
governed by Utah State Law
WHEREAS, following the consideration of the Staff recommendation and having reviewed the
technical aspects of the pertinent code sections, the City of Moab Planning Commission,
pursuant to Resolution #01-2020, hereby finds that Condominium Plat can meet or exceed the
pertinent code requirements.
NOW, THEREFORE, BE IT RESOLVED BY THE MOAB PLANNING COMMSISION
hereby conditionally approves the Condominium Plat for the High Desert Condominiums with
the condition that:
Prior to recordation, the following concerns/modifications will be addressed as recommended by
the City Engineer:
1. A portion of the property is in FEMA Flood Zone A. Please show the flood zone on the
plat.
2. The southern boundary, although it appears based on the proposed parcels of the
10/24/2017 lot line adjustment, is about 4.5' south of that line of the original parcel 1 of
that lot line adjustment. The City sewer easements for this project were written
apparently based on the south boundary of original parcel 1 and thus contain the 4.5'
error. However, the metes of the easement description do call out the south parcel
line, so there is no real legal error. However, why the 4.5' discrepancy? The section
corner of the section tie appears the same (Sheet 2).

3. All sheets - on all units adjacent to a unit with a different front or side setback distance.
4.
5.

6.
7.

- Dimension jog distance between exterior walls - It is not possible to determine unit's
position in 3d space with limited current dimensioning.
Building C-2 is not shown as a perfect rectangle but as a trapezoid. Is that an error? All
the others have been rectangles (Sheet 9).
There is no callout for the exterior and interior wall thicknesses, as well as the jog
distances between adjacent units with different setbacks, so the exact 3d space
positions of the units remains indeterminate. All sheets - Specify exterior & interior
wall thicknesses with a note like that of "Floor to Ceiling."
7.41' distance's bearing is missing (North-east corner of Building E, Sheet 13).
North of Building E's bearing and distance are N76°28'59"E 375.67'. The distance does
not match with the south side (S76°28'59"W 62.92'). Please review it (Sheet 13).

Kya Marienfeld, Chair

Resolution #13-2016
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DECLARATION OF CONDOMINIUM
OF
HIGH DESERT CONDOMINIUMS
City of Moab, Grand County, Utah
**********
This DECLARATION OF CONDOMINIUM OF HIGH DESERT CONDOMINIUMS
(this “Declaration,” or “Condominium Declaration”) is made this _____ day of __________, 2020,
by GARDINER PROPERTIES MOAB, LLC, a Delaware limited liability company (the
“Declarant” as hereinafter defined) for itself, its successors and assigns.
RECITALS
A.
Declarant holds both legal and equitable title to certain real property located in the
City of Moab, Grand County, Utah, which is described in Exhibit “A” attached hereto and
incorporated herein by this reference (the “Property”).
B.
By this Condominium Declaration, Declarant desires and intends to develop a
condominium project on the Property known as High Desert Condominiums, as shown on the
Condominium Plat, for the possession, use, enjoyment, repair, maintenance, restoration and
improvement of the Project, and to expressly reserve to Declarant certain rights as set forth in this
Condominium Declaration, including, without limitation, the unilateral and exclusive option to
create, market, and sell Timeshare Interests within the Project.
C.
The Project will contain various Units, including one or more Commercial Units
and Guest Units, and may include, without limitation, open spaces, walkways and various other
amenities and improvements.
D.
The Project possesses great natural beauty which Declarant intends to preserve
through the use of a coordinated development plan and the terms of this Condominium
Declaration. It is anticipated that the plan will provide for comprehensive land planning,
harmonious and appealing landscaping, and improvements. It is assumed that each purchaser of
property in the Project will be motivated to preserve these qualities through community
cooperation and by complying with not only the letter but also the spirit of this Condominium
Declaration.
E.
It is desirable for the efficient management and preservation of the value and
appearance of the Project to create a nonprofit corporation to which shall be assigned the powers
and to which will be delegated the duties of: managing certain aspects of the Project; maintaining
and administering the Common Area; administering, collecting and disbursing funds pursuant to
the provisions regarding assessments and charges hereinafter created and referred to; and to
perform such other acts as shall generally benefit the Project and the Owners. High Desert
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Condominium Association, Inc., a Utah nonprofit corporation, has or will be incorporated under
the laws of the State of Utah for the purpose of exercising the foregoing powers and functions.
F.
Each Owner shall receive fee title to his or her Unit and a membership in the
Condominium Association as provided in this Condominium Declaration, the Articles and the
Bylaws.
G.
The covenants, conditions and restrictions contained in this Condominium
Declaration and in the Exhibits attached hereto shall be enforceable covenants and equitable
servitudes and shall run with the land.
H.
Recorded simultaneously herewith is the Condominium Plat of the Project as
required by the Condominium Act.
NOW, THEREFORE, Declarant hereby declares, covenants and agrees that each of the
Recitals A through H is incorporated into and made a part of this Condominium Declaration for
all purposes and further declares, covenants and agrees as follows:
ARTICLE I
DEFINITIONS
Unless the context clearly indicates otherwise, the following capitalized words, phrases or
terms used in this Declaration and the foregoing Recitals shall have the meanings set forth in this
Article I. (Certain terms not defined herein are defined elsewhere in this Declaration.)
1.1
Accommodation Animal means any service animal, as defined in the Americans
with Disabilities Act, or animal the use of which constitutes a reasonable accommodation under
other applicable law, or as otherwise required by state or local law to be permitted to access the
Property.
1.2
Amendment means any Supplemental Declaration or any other amendment to this
Declaration (or, as appropriate, the other Condominium Documents) made in accordance with this
Declaration and the Condominium Act.
1.3
Amenities means the primary pool, splash pool, whirlpool spas, barbeque areas
with shade structures and pavilions, playground area, walking path, multisport court, and such
other and further amenities at the Project currently built or as may be constructed.
1.4
Section 2.2.
1.5

Building(s) means the buildings constructed as part of the Project, as described in
Capital Contribution has the meaning set forth in Section 12.4.

1.6
Commercial Owner shall mean any person or entity or combination thereof,
including Declarant, at any time owning a Commercial Unit. The term “Commercial Owner” shall
not include any Mortgagee (unless such Mortgagee has acquired title for other than security
purposes).
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1.7
Commercial Unit shall mean a Unit within the Project which has been designated
in Exhibit “B” attached hereto and incorporated herein by this reference, or any amendment
thereto, and/or on the Plat as a Commercial Unit.
1.8
Common Area Manager or Manager means the person, firm or company designated
by the Association to manage, in whole or in part, the affairs of the Association and the Common
Areas and Facilities.
1.9
Common Areas and Facilities means all portions of the Project other than the Units,
as described in Article IV below and as may be depicted on the Plat as “Common Area.” The
undivided interest in the Common Areas and Facilities appurtenant to each Unit is described in
Section 4.2 hereof and is set forth in Exhibit B.
1.10 Common Assessments means those assessments described in Article XII to fund
the Common Expenses, and include Regular Common Assessments, Special Common
Assessments and any other assessments levied by the Association.
1.11 Common Expense Fund means one or more deposit or investment accounts in the
name of the Association into which are deposited the Common Assessments. The Common
Expense Fund shall consist of one operating fund for daily operating expenses and one capital fund
for reserve and replacement expenses, neither of which may be commingled with the funds of any
other person or entity.
1.12 Common Expenses means all expenses of the administration, maintenance, repair,
or replacement of the Common Areas and Facilities, all premiums for insurance obtained by the
Association for the benefit of the Project, and all other expenses denominated as Common
Expenses by this Declaration or by the Condominium Act.
1.13

Communication and Design Elements has the meaning set forth in Section 22.16.

1.14 Condominium Act means the Utah Condominium Ownership Act (Title 57,
Chapter 8, Utah Code Ann., as amended).
1.15 Condominium Articles or Articles means the articles of incorporation of the
Condominium Association, as amended from time to time.
1.16 Condominium Association or Association means High Desert Condominium
Association, Inc., a Utah nonprofit corporation, and its successors and assigns, organized for the
purposes set forth in this Condominium Declaration, the Articles and the Bylaws.
1.17 Condominium Bylaws or Bylaws means the Bylaws of the Association, a copy of
which is attached hereto as Exhibit “D” attached hereto and incorporated herein by this reference,
as amended from time to time.
1.18 Condominium Declaration or Declaration means this Declaration of Condominium
of High Desert Condominiums, as amended from time to time, and all Amendments, modifications
and supplements hereto.
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1.19 Condominium Documents means this Condominium Declaration, the
Condominium Articles and Condominium Bylaws, and the Rules and Regulations promulgated by
the Condominium Association, as the same may be amended from time to time.
1.20 Condominium Plat or Plat means the condominium plat for the Project duly
Recorded together with all Supplemental Condominium Plats, as any of the foregoing may be
amended from time to time, and which are incorporated herein by this reference. The Plat may be
amended at such time as the Buildings are constructed in the event there are material changes in
the Building or Unit boundaries or elevations as constructed. Such an amendment to the Plat is
expressly authorized and may be undertaken by Declarant without the joinder or consent of any
other Owners.
1.21 Declarant, as further described in Article XXV below, means Gardiner Properties
Moab, LLC, a Delaware limited liability company, or its respective successors, and any person to
whom it may expressly assign any or all of its rights under this Condominium Declaration.
1.22 Declarant Control Period means the period of Declarant control of the Association
described in Section 9.4 below.
1.23 Declaration or Condominium Declaration means this Declaration of Condominium
of High Desert Condominiums, as amended from time to time, and all Amendments, modifications
and supplements hereto.
1.24 Developmental Rights means the right to exercise (1) any of the rights set forth in
Article VI, Article VIII, or Article IX below, and (2) any other right or easement reserved by
Declarant pursuant to this Condominium Declaration, the Condominium Bylaws, or the
Condominium Act.
1.25 Eligible Mortgagee means a First Mortgagee that has requested notice of certain
matters from the Association in accordance with Section 18.1 below.
1.26

First Mortgage has the meaning set forth in Section 1.35.

1.27

First Mortgagee has the meaning set forth in Section 1.36.

1.28

Foreclosure Notice has the meaning set forth in Section 12.1.9.

1.29 Guest means an Owner’s accompanied or unaccompanied family member, guest,
invitee, licensee, renter, tenant and any person or occupant who has the right to use and occupy a
Unit.
1.30 Guest Unit shall mean any Unit designated as a Guest Unit on the Plat, or any
amendment thereto, used and occupied for Owner and guest lodging purposes as described in
Article VI below.
1.31

Insurance Trustee has the meaning set forth in Section 14.1.5.

1.32

LEED has the meaning set forth in Section 22.16.
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1.33 Limited Common Areas and Facilities means a portion of the Common Areas and
Facilities designated by this Declaration, as is further described in Article V below, or as provided
for by the Condominium Act, and as may be shown on the Plat as “Limited Common Area,” for
the exclusive use of one or more, but fewer than all, of the Units, which may include, without
limitation, any porches, balconies, patios, decks, entryways, storage spaces and driveways.
1.34 Management Committee means the Board of Directors of the Association,
appointed or elected in accordance with this Declaration and the Bylaws.
1.35 Mortgage means any mortgage, deed of trust or other security instrument by which
a Unit or any part thereof or interest therein is encumbered. A “First Mortgage” means a Mortgage
having priority as to all other Mortgages encumbering a Unit or any part thereof or interest therein.
1.36 Mortgagee means any person or entity named as the mortgagee or beneficiary under
any Mortgage by which the interest of any Owner is encumbered, or any successor to the interest
of such person under such Mortgage. A “First Mortgagee” means any person or entity holding a
First Mortgage including any insurer or guarantor of a First Mortgage. Any and all Mortgagee
protections contained in this Declaration shall also protect Declarant as the holder of a First
Mortgage of a Unit or any interest therein.
1.37 Nonprofit Act means the Utah Revised Nonprofit Corporation Act (Title 16,
Chapter 6a, Utah Code Ann., as amended).
1.38

Option to Contract has the meaning set forth in Article VIII.

1.39 Owner means any person or entity, including Declarant, at any time owning a Unit
within the Project, or any portion thereof or interest therein. The term “Owner” shall not refer to
any Mortgagee, unless such Mortgagee has acquired title for other than security purposes.
1.40

Parking Patron has the meaning set forth in Section 22.12.

1.41

Paths has the meaning set forth in Section 22.13.

1.42

PBX has the meaning set forth in Section 6.1.4.

1.43 Project means the Property, the Units, the Common Areas and Facilities and all
improvements submitted by this Declaration to the provisions of the Condominium Act.
1.44 Project Design Guidelines means the written review standards promulgated by the
Project Design Review Committee pursuant to this Declaration.
1.45 Project Design Review Committee means the design review committee created
pursuant to Article XX of this Declaration.
1.46 Project Quality Standard means the standards of design, construction, operation,
service, maintenance, repair and refurbishment of the Project which shall be at the level of service
and quality of a first class resort project and reasonably likely to protect and preserve the assets
that comprise the Project and optimize the long-term value of the Project over the life of the Project
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as Declarant shall determine in its sole and subjective discretion so long as it has any
Developmental Rights under this Condominium Declaration. This definition of Project Quality
Standard may not be amended without the prior written consent of Declarant so long as it has any
Developmental Rights under this Condominium Declaration, and thereafter the Commercial
Owner(s).
1.47 Property means that certain real property situated in the City of Moab, Grand
County, Utah, more particularly described in Section 2.1 below, on which the Units and other
improvements are located.
1.48

Reception/Sales Area has the meaning set forth in Section 2.2.

1.49 Record, Recorded, or Recordation means putting a real estate document into the
official records at the Office of the Grand County Recorder in the State of Utah.
1.50 Regular Common Assessments means the annual assessments levied by the
Association to pay the budgeted Common Expenses.
1.51

Reserve account requirements has the meaning set forth in Section 12.3.

1.52 Rules and Regulations means the rules and regulations of the Association
promulgated by the Management Committee covering the operation and maintenance of the
Project and the Units, as the same may be amended from time to time.
1.53

Sales and Marketing Rights has the meaning set forth in Section 9.3.

1.54 Special Common Assessments means assessments which the Association may levy
from time to time, in addition to the Regular Common Assessments, for unexpected Common
Expenses or other purposes as provided herein.
1.55 Square Feet or Square Footage means for purposes of calculating the undivided
interest in the Common Areas and Facilities appurtenant to each Unit, the gross square feet of
ground or floor space within each Unit, as calculated by Declarant in its sole and subjective
discretion, as set forth in the Plat and Exhibit B hereto. Because this Declaration and the Plat are
prepared and Recorded prior to construction of the Project, based on the architectural plans and
specifications for the Project, there may be differences in Square Footage between the Plat and the
as-built Project. The Square Footage shall be determined as Declarant shall exclusively assign and
as measured and unilaterally calculated by Declarant during the Declarant Control Period, and
thereafter, the Management Committee, on a consistent basis, as set forth in the Plat and Exhibit
B hereto. The calculation of Square Footage as contained in this Declaration and as shown on the
Plat is final and binding upon all Owners irrespective of any later measurement of such Square
Footages. In the event of any disagreement or uncertainty as to the calculation of Square Footage
in the Project and/or as to which Units and improvements are constructed, Declarant, so long as it
has any Developmental Rights hereunder, and thereafter, the Management Committee, shall have
the sole and subjective power (but without obligation to take any corrective action) to make such
determination, and such Declarant’s or the Management Committee’s determination shall be
conclusive, final and unappealable.
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1.56 Supplemental Condominium Plat means any amendment to the Condominium Plat,
including without limitation those certain amendments Recorded in connection with Declarant’s
exercise of any of its Developmental Rights, and made in accordance with this Declaration and the
Condominium Act.
1.57 Supplemental Declaration means any amendment to this Declaration Recorded in
connection with Declarant’s exercise of any of its Developmental Rights.
1.58 Timeshare Act means the Utah Timeshare and Camp Resort Act (Utah Code Ann.
§§ 57-19-1 et seq., as amended)
1.59 Timeshare Interest means a timeshare interest however denominated or defined in
an applicable Timeshare Plan, pursuant to which timeshare use rights are created, together with all
rights, benefits, privileges and interests appurtenant thereto.
1.60 Timeshare Plan means the declaration in furtherance of a plan for subjecting
condominium units or other real property to a timeshare form of ownership, which declaration
contains covenants, restrictions, easements, charges, liens and including, without limitation,
provisions regarding the identification of Timeshare Interests and the regulation and governance
of the real property comprising a timeshare regime.
1.61 Total Votes of the Association means the total number of votes appertaining to all
Units, as described in Article XXI hereof.
1.62 Unit means an individual portion of the Project designated as a Guest Unit or
Commercial Unit on the Plat and designed for separate ownership and occupancy as described in
Article III hereof.
1.63 Unit Number means the number, letter or combination of numbers and letters that
identifies only one Unit in the Project.
1.64

Utility Notice shall have the meaning set forth in Section 11.13.1.
ARTICLE II

DESCRIPTION OF THE PROPERTY AND THE IMPROVEMENTS AND
SUBMISSION TO THE CONDOMINIUM ACT
2.1
Description of the Property. The Property on which the Units and improvements
are located is situated in the City of Moab, Grand County, Utah and more particularly described
as follows:
See Exhibit A attached hereto and incorporated herein by this reference.
2.2
Initial Improvements. The initial improvements will consist of: (i) three (3)
freestanding three-story Buildings containing a total of one hundred fifty-nine (159) Guest Units;
(ii) one (1) freestanding one-story Building containing two (2) Commercial Units which
Commercial Units include, without limitation, a reception and sales office area (the
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“Reception/Sales Area”); and (iii) one (1) freestanding one-story Building which includes a backof-house area and shall be part of the Common Areas and Facilities, for a total of one hundred
sixty-one (161) Units in five (5) Buildings, together with parking spaces and Amenities. The
Buildings will be of wood frame construction. The roofs will be flat TPO roof systems. The
Buildings’ exteriors will be stucco with wood accents. The Buildings will be supplied with
telephone, internet, electricity, natural gas, water, and sewer service.
2.3
Submission to the Act. Declarant hereby submits the Property, the Buildings, and
all other improvements thereon to the provisions of the Condominium Act. All of the Project is
and shall be held, conveyed, hypothecated, encumbered, leased, subleased, occupied, rented, used,
built upon and otherwise improved or transferred, in whole or in part, as Guest Units and
Commercial Units. All of the Project is and shall be subject to the covenants, conditions,
restrictions, uses, limitations and obligations set forth herein, each and all of which are declared
and agreed to be for the benefit of the Project and in furtherance of a plan for improvement of the
Project and division thereof into Units; further, each and all of the provisions hereof shall be
deemed to run with the land and shall be a burden and a benefit to Declarant, the successors and
assigns of Declarant, and any person acquiring, leasing, subleasing or owning an interest in the
real property and improvements comprising the Project, their assigns, lessees, sublessees, heirs,
executors, administrators, devisees and successors.
ARTICLE III
DESCRIPTION OF UNITS
3.1
Unit Boundaries. The boundary lines of each Unit are as set forth on the Plat and
consist of the undecorated and/or unfinished interior surfaces of its perimeter and interior walls as
measured to the stud wall, bearing walls, lowermost floor, uppermost ceiling, and the interior
surfaces of windows and doors. The interior surfaces of the doors and windows mean the points
at which such surfaces are located when such window or door is closed. Each Unit shall include
both the portions of a Building that are not Common Areas and Facilities within such boundary
lines and the space so encompassed, excepting Common Areas and Facilities. Without limitation,
a Unit shall include all lath, furring, wallboard, plasterboard, plaster, paneling, tiles, wallpaper,
paint, finished flooring and any other material constituting part of the finished surface of a wall,
floor, or ceiling. Notwithstanding the fact that they may be within the boundaries of the Unit, the
following are not part of any Unit: bearing walls, floors, ceilings and roofs (except the interior
finished surfaces thereof), foundations, ceiling equipment, tanks, pumps, pipes, vents, ducts,
shafts, flues, chutes, conduits, wires and other utility installations, except the outlets thereof when
located within the Unit. The Plat and/or Exhibit B hereto contain the Unit Number of each Unit
in the Project.
3.2
As Constructed. Notwithstanding the description of Units as set forth in Section 3.1
above, for the purposes of interpreting this Declaration and the Condominium Plat, the boundaries
of all Units constructed in substantial accordance with the Condominium Plat and this Declaration
shall be conclusively presumed to be the actual boundaries rather than the description and
depiction of the Units set forth on the Condominium Plat, regardless of the settling or lateral
movement of the Units and Buildings and regardless of minor variances between boundaries
shown on the Condominium Plat and the constructed boundaries of the Units or Buildings. It is
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acknowledged that the Condominium Plat is prepared from the architectural drawings of the
Project, prior to construction, and that there will be variances between the boundaries and other
features shown on the Condominium Plat and the actual construction of the Project.
ARTICLE IV
DESCRIPTION AND OWNERSHIP OF COMMON AREAS AND FACILITIES
4.1
Description of the Common Areas and Facilities. The Common Areas and Facilities
means and includes the Property on which all Units are located and all portions of the Project not
included as part of any Unit, including, but not by way of limitation: (i) the foundation, columns,
girders, beams, supports, perimeter and supporting walls, roofs, patios, decks, balconies,
vestibules, entrances and exits of the Building; (ii) the mechanical installations of the Building
consisting of the equipment and materials making up any central services such as power, light,
gas, hot and cold water, sewer, and heating, refrigeration, central air-conditioning and incinerating
which exist for use by one or more of the Owners, including the pipes, vents, ducts, flues, cable
conduits, wires, telephone wire, and other similar utility installations used in connection therewith;
(iii) trash rooms and storage rooms; the yards, sidewalks, walkways, parking areas, paths, grass,
shrubbery, trees, planters, driveways, roadways, landscaping, gardens and related facilities upon
the Property; the elevators, pumps, tanks, motors, fans, storm drainage structures, compressors,
ducts, heat taping, gutters, attics, and, in general, all apparatus, installations, and equipment of the
Building existing for use of one or more of the Owners; and (iv) in general, all other parts of the
Project designated by Declarant as Common Areas and Facilities and existing for the use of one
or more of the Owners. In the event of a conflict between this Declaration and the Plat, the
provisions of this Declaration shall control.
4.2
Calculation of Undivided Interest. The undivided ownership interest in the
Common Areas and Facilities appurtenant to each Unit shall be allocated in accordance with the
assigned Square Footage of each Unit in the Project as set forth on the Condominium Plat and in
the attached Exhibit B. The undivided interest in the Common Areas and Facilities appurtenant to
each Unit shall be a fraction, the numerator of which is the Square Footage of the particular Unit,
and the denominator of which is the total Square Footage of all Units in the Project, as set forth in
the attached Exhibit B. Alternatively, such fraction may be expressed as a decimal number or
percentage. Except as otherwise provided in this Declaration, the undivided interest appurtenant
to each Unit shall have a permanent character and shall not be altered. Provided, however,
Declarant reserves the right to adjust the undivided interest of each Unit in the Common Areas and
Facilities following any withdrawal of Units or land in the Project pursuant to Article VIII, in
accordance with the formula set forth in this Section 4.2. The sum of the undivided interests in
the Common Areas and Facilities allocated to all Units shall at all times equal one hundred percent
(100%) (or one (1) if stated as fractions). Declarant is authorized to round the undivided interest
of one (1) or more Units in order to cause the total sum of the undivided interests to equal one
hundred percent (100%) (or one (1) if stated as fractions).
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ARTICLE V
DESCRIPTION OF LIMITED COMMON AREAS AND FACILITIES
5.1
Description. Limited Common Areas and Facilities means those parts of the
Common Areas and Facilities which are limited to and reserved for the use of the Owners of one
or more, but fewer than all, of the Units. Without limiting the foregoing, the Limited Common
Areas and Facilities shall include any space designated as Limited Common Areas and Facilities
on the Plat, including but not limited to, any individual fireplace chimney and flue, balcony, deck,
patio, entryway, stairs, stairwells, or porch adjacent to a Unit, portions of landscaped areas adjacent
to Units as designated on the Plat, any individual water and sewer service lines, and any plumbing
or other installation servicing a Unit, including, but not limited to, all such items designated as
Limited Common Areas and Facilities on the Plat or as provided for by the Condominium Act.
The deck, balcony or patio and the fireplace chimneys which are accessible from, associated with,
and which adjoin a particular Unit, without further reference thereto, shall be used in connection
with such Unit to the exclusion of the use thereof by the other Owners, except by invitation. All
furniture and other personal property of Owners placed on such deck, balcony or patio shall present
a uniform appearance from the outside of the Units. All such furniture and personal property shall
be installed only with the prior written approval of the Management Committee. The Management
Committee shall have the right to establish rules limiting the style and type of furniture and other
personal property that may be placed on decks, balconies or patios. No reference thereto need be
made in any instrument of conveyance, encumbrance, or other instrument.
5.2
Use. The use and occupancy of designated Limited Common Areas and Facilities
shall be reserved to the Units as shown on the Plat or as specified in this Declaration.
5.3
Reallocation. Owners may not reallocate or reassign Limited Common Areas and
Facilities between or among Units in which they have an interest. Notwithstanding, Declarant
hereby reserves the right and grants to the Association the right to reallocate or reassign Limited
Common Areas and Facilities to the fullest extent permitted under the Condominium Act.
ARTICLE VI
NATURE AND INCIDENTS OF UNIT OWNERSHIP
6.1

Guest Unit Ownership.

6.1.1
Nature of Guest Units. Each Guest Unit is and shall hereafter be a parcel
of real property which may be separately held, conveyed, devised, mortgaged, encumbered,
leased, rented, used, occupied, improved and otherwise affected in accordance with the
provisions of this Declaration.
6.1.2
Use of Property. Subject to the limitations contained in this Declaration,
and subject to the Rules and Regulations adopted by Declarant or the Association, each
Owner of a Guest Unit shall have the non-exclusive right to use and enjoy the Common
Areas and Facilities and the exclusive right to occupy and use his or her Guest Unit and
any Limited Common Areas and Facilities designated for exclusive use by such Owner or
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all Owners. So long as Declarant or its assignee owns one (1) or more Units, Declarant
grants and reserves unto Declarant or its assignee, as a Developmental Right, the exclusive
right to create Timeshare Interests within Units and to submit such Units and Timeshare
Interests to a Timeshare Plan, together with the exclusive right to utilize and sell Timeshare
Interests and to manage and operate the Guest Units subject to a Timeshare Plan, which
may include, but are not limited to, model Units, sales offices and/or management offices.
Subject to the exclusive right of the Declarant to create Timeshare Interests within Units
and to submit such Units and Timeshare Interests to a Timeshare Plan as set forth in this
Section 6.1.2, each Guest Unit shall be used primarily for resort accommodation or
residential purposes only. No incidental business activity while using a Unit for resort or
vacation purposes is permitted which detracts from the residential resort character of the
Project by creating an atypical flow of persons or traffic in and out of the Project, except
for the activities of Declarant, its successors and assigns, and its and their respective agents,
employees, contractors, subcontractors, invitees and other authorized personnel in selling
or renting Units or Timeshare Interests. No Owner other than Declarant may place any
Unit in any Timeshare Plan, internal or external exchange or vacation club or system,
without the prior written consent of Declarant and the Association, which consent may be
withheld in the sole and absolute discretion of Declarant or the Association. Declarant and
the Association may refuse to honor any reservation or exchange resulting from a violation
of this provision. Provided, however, that nothing in this Section 6.1.2 shall prevent any
Unit Owner or his, her, or its authorized agent from renting or assigning the use of his, her
or its Unit from time to time, as long as such actions are in accordance with federal, state
and local laws, ordinances and zoning requirements.
6.1.3

Alteration of Guest Units.

6.1.3.1
Except as specified in subsection 6.1.3.4 below, each Owner of
a Guest Unit shall have the exclusive right to paint, repaint, tile, wax, paper, carpet
or otherwise decorate the interior surfaces of the walls, ceilings, floors and doors
forming the boundaries of his or her Unit and the surfaces of all walls, ceilings,
floors and doors within such boundaries.
6.1.3.2
Each Owner shall keep the interior of his or her Guest Unit,
including without limitation, interior walls, windows, ceilings, floors and
permanent fixtures and appurtenances thereto, in a sanitary condition and in a good
state of repair. In the event that any such Guest Unit should develop an unsanitary
condition or fall into a state of disrepair and in the event that the Owner of such
Guest Unit should fail to correct such condition or state of disrepair promptly
following written notice from the Management Committee, the Management
Committee shall have the right, at the expense of the Owner and without liability
to the Owner for trespass or otherwise, to enter said Guest Unit and correct or
eliminate said unsanitary condition or state of disrepair. Owners of adjoining Guest
Units may not reallocate, reassign, or change the boundaries of such Guest Units.
6.1.3.3
No Owner may subdivide his or her Guest Unit except as
otherwise provided herein; provided, however, that nothing contained herein shall
restrict Declarant and its assignee from its exclusive right to create Timeshare
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Interests within Units and to submit such Units and Timeshare Interests to a
Timeshare Plan.
6.1.3.4
Should Declarant or its assignee(s) create Timeshare Interests
within one or more Units and submit such Unit(s) and Timeshare Interests to a
Timeshare Plan, the Declarant or its assignee(s) shall have the sole and exclusive
right to paint, repaint, tile, wax, paper, carpet or otherwise decorate the interior
surfaces of the walls, ceilings, floors and doors forming and residing within the
boundaries of such Unit(s).
6.1.4
Telephone. Each Guest Unit Owner must maintain at least one telephone
in such Owner’s Guest Unit and support communications equipment related thereto,
including without limitation voicemail services and communication software, hardware
and facilities in accordance with the Rules and Regulations, which telephone and
communication services must be connected to the private branch exchange (“PBX”) switch
within the Project. The Management Committee, or Common Area Manager on its behalf,
shall have the power to establish specific rules and regulations governing telephone and
communications devices within the Project.
6.1.5
Right of Entry. The Management Committee shall have the right, but not
the obligation, at the expense of the Owner and without liability to the Owner for trespass
or otherwise, to enter into any Unit for the purpose of: (i) maintenance, including, but not
limited to, snow removal from any deck, balcony, or patio and window washing; (ii)
repairs, including emergency repairs; and (iii) for the purpose of abating a nuisance, or a
known or suspected dangerous or unlawful activity.
6.1.6
Timeshare Owner Occupancy and Transient Rental. All Owners and
occupants hereby agree and acknowledge that the primary purpose of the Project is to
provide overnight occupancy accommodations for owners of Timeshare Interests,
exchangers, and their guests as part of a Timeshare Plan which includes some or all of the
Units, each of which shall be considered owner occupancy regulated under the Timeshare
Act. Nothing in this Declaration, however, shall limit the rights of Declarant or any other
Owner to operate the Guest Units owned by the respective entity for transient rental
purposes.
6.1.7
Rules Governing Use. The Association shall have the power to establish
specific Rules and Regulations governing use of Limited Common Areas and Facilities.
6.1.8
Membership in Association. The persons or entities who are at the time
of reference Owners shall be members of the Association, the characteristics and nature of
which are determined by the Act, this Declaration, the Bylaws, the Articles and other
applicable Utah law.
6.2

Commercial Unit Ownership.

6.2.1
Nature of Commercial Units. Each Commercial Unit is and shall
hereafter be a parcel of real property which may be separately held, conveyed, devised,
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mortgaged, encumbered, leased, rented, used, occupied, improved and otherwise affected
in accordance with the provisions of this Declaration.
6.2.2
Interior of Commercial Units. Each Commercial Owner shall have the
exclusive right to paint, repaint, tile, wax, paper, carpet, or otherwise decorate the interior
surfaces of the walls, ceilings, floors and doors forming the boundaries of his or her
Commercial Unit and surfaces of all walls, ceilings, floors and doors within such
boundaries. Each Commercial Owner shall keep the interior of his or her Commercial
Unit, including without limitation, interior walls, windows, ceilings, floors and permanent
fixtures and appurtenances thereto, in a clean and sanitary condition and in a state of good
repair. In the event that the Management Committee determines that such Commercial
Unit has developed an unsanitary condition or has fallen into a state of disrepair and in the
event that the Owner of such Unit should fail to correct such condition or state of disrepair
promptly following written notice from the Management Committee, the Management
Committee shall have the right, at the expense of the Commercial Owner and without
liability to the Commercial Owner for trespass or otherwise, to enter said Commercial Unit
and correct or eliminate said unsanitary condition or state of disrepair.
6.2.3
Combination of Adjacent Commercial Units. Upon written notice to the
Management Committee, two (2) or more adjoining Commercial Units may be utilized by
the Commercial Owner(s) thereof as if they were one Unit. Any walls, floors or other
structural separations between any two (2) such Commercial Units, may, for as long as the
two (2) Commercial Units are utilized as one (1) Unit, be utilized by the Commercial
Owner(s) of the adjoining Units as Limited Common Areas and Facilities, except to the
extent that any such structural separations are necessary or contain facilities necessary for
the support, use or enjoyment of other parts of the Project. At any time, upon the request
of the Commercial Owner of one (1) of such adjoining Commercial Units, any opening
between the two (2) Commercial Units which, but for joint utilization of the two (2) Units,
would have been occupied by the structural separation, shall be closed, at the equal expense
of the Commercial Owner(s) of each of the two (2) Commercial Units and the structural
separations between the two (2) Commercial Units shall thereupon become Common Areas
and Facilities.
6.2.4
Subdivision of Commercial Units.
Commercial Units may be
subdivided or combined as set forth in the following paragraphs:
6.2.4.1
No Commercial Unit or Units shall be subdivided either by
agreement or legal proceedings, except as provided in this Section 6.2.4. A
Commercial Owner or Owners may subdivide Commercial Units by giving notice
in writing to the Management Committee, the Mortgagees of the Commercial
Unit(s) to be subdivided and, if required by local law, to Moab City. The notice
must include complete plans and specifications for accomplishing the subdivision
of the Commercial Unit or Units and proposed amendments of this Declaration and
the Plat.
6.2.4.2
The subdivision of a Commercial Unit will be accepted only if
approved in writing by the Mortgagees of the Commercial Unit(s) to be subdivided,
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if required by their Mortgages, and by Moab City, to the extent required by
applicable law. The Management Committee may approve the subdivision only as
to form and legal sufficiency. Moab City, if required, may approve the proposal as
to applicable planning, zoning and other permitting requirements.
6.2.4.3
A subdivision of Commercial Units shall provide for
reallocation of the percentage ownership in the Common Areas and Facilities
among the resulting Units on a pro rata basis based upon the total Square Footage
of each resulting Commercial Unit, consistent with the provisions of Section 4.2
above, so that the combined percentages of ownership of the resulting Unit(s), are
identical with the combined percentage ownerships of the subdivided Unit(s) prior
to subdivision.
6.2.4.4
The Commercial Owner(s) of the Commercial Unit(s) to be
subdivided shall be responsible for all costs associated with its implementation
including but not limited to costs of amendment and Recording of the Amendment
and Supplemental Condominium Plat to effect the proposal; review of the
documents for form, including reasonable attorneys' fees incurred by the
Management Committee; and the cost of any modifications to the Project to
implement the proposal.
6.2.4.5
Upon receipt of all approvals, the Commercial Owner(s) may
proceed according to the proposed plans and specifications; provided that the
Management Committee may, in its discretion, require that the Management
Committee or its agent administer the work, or that provisions for the protection of
other Units or Common Areas and Facilities and/or reasonable deadlines for
completion of the work be inserted in the contracts for the work. The Management
Committee may require the Commercial Owner(s) to provide completion bonds in
form and amount satisfactory to the Management Committee. The changes in the
Plat, if any, and the changes in this Declaration shall be Recorded, at the requesting
Commercial Owner's expense, as amendments thereto.
6.2.5
Commercial Purposes. The Commercial Units may be used and
occupied for commercial purposes only, including, without limitation, for marketing, sales,
lease and administrative purposes, exercise of the Sales and Marketing Rights, and
purposes consistent with the uses permitted under Section 6.2.8. Any Owner may lease all
or any portion of its Commercial Unit for such purpose.
6.2.6
Improvements to Commercial Units. Notwithstanding anything to the
contrary contained in this Declaration, an Owner of a Commercial Unit may make
improvements or alterations to its Commercial Unit or the Limited Common Areas and
Facilities designed to serve only its Commercial Unit without the consent of any Owner or
the Association, on the conditions that:
6.2.6.1
The improvement or alteration does not impair any other Unit
or any Limited Common Area and Facility designed to serve any Unit;
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6.2.6.2
The Owner of the Commercial Unit promptly repairs any
damage to any Common Areas and Facilities caused thereby at its cost and expense;
and
6.2.6.3
The improvement or alteration complies with all laws,
ordinances, regulations and rules of governmental and quasi-governmental
authorities with jurisdiction.
6.2.7
Additional Rights of Commercial Owners. Notwithstanding anything to
the contrary contained in this Declaration, and in addition to the rights of an Owner of a
Commercial Unit under this Section 6.2:
6.2.7.1
The Owner of a Commercial Unit shall have the right to install,
operate, maintain, repair and replace machinery, equipment, utility lines, wires,
circuits, cables, and conduits serving such Commercial Unit, along, across and
through any and all Common Areas and Facilities and any Limited Common Areas
and Facilities, on the conditions that (a) the Owner of the Commercial Unit, at its
sole cost and expense, shall repair, replace and restore any damage to the Common
Areas and Facilities, and (b) such installation, maintenance, repair or replacement
complies with all laws, ordinances, regulations and rules of governmental and
quasi-governmental authorities with jurisdiction.
6.2.7.2
The Owner of a Commercial Unit shall have the right to alter
that portion of the Project’s building façade that serves as the boundary of that
Commercial Unit and other Common Areas and Facilities located immediately
adjacent to that Commercial Unit (including without limitation, the creation,
removal and relocation of entrances, exits, windows, window boxes, signage and
other architectural features), without consent of any Owner or the Association, on
the conditions that (a) the Owner of the Commercial Unit repairs any damage to
any Common Areas and Facilities caused thereby at its expense, (b) the Owner
obtains the consent of the Management Committee, and (c) such alteration complies
with all laws, ordinances, regulations and rules of governmental and quasigovernmental authorities with jurisdiction.
6.2.7.3
The Owner of the Commercial Unit, at the cost and expense of
such Owner, may, in its sole discretion, elect to install a separate electrical meter to
be installed at the Commercial Unit in order to measure the amount of electricity
consumed for any such use. The Owner of the Commercial Unit shall pay such
electrical charges as may be separately metered. In the event the electricity for a
Commercial Unit is separately metered, the Common Assessments assessed to such
Owner shall be reduced in order to eliminate that part of the Common Assessments
attributable to the electrical costs at the Project.
6.2.7.4
The Commercial Owner of the Reception/Sales Area, its
designee, or the Common Area Manager on behalf of such Commercial Owner,
may own and operate a PBX switch within the Project and all telephones within the
Guest Units must be connected to such PBX switch in accordance with Section
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6.1.4 above. Costs of all acquisition, repair, replacement, maintenance, lease
payments, and all other costs and expenses associated with the PBX switch within
the Project shall be Common Expenses.
6.2.8
Use of Commercial Units. Notwithstanding anything to the contrary in
this Section 6.2, the Owner of a Commercial Unit may:
6.2.8.1
Perform such activities within its Commercial Unit as are
common to or necessary for the conduct of resort management and Timeshare Plan
operations, transient occupancy support services, and other commercial operations,
including, without limitation: (i) erecting, maintaining and operating, for
marketing, sales, lease and administrative purposes, model Units and a customer
relations, customer service, marketing, and sales office complex on the Property;
(ii) spa, beauty and wellness services and classes, food and beverage service,
restaurant, bar and private club operations (including, without limitation, sales of
food and alcoholic and non-alcoholic beverages for consumption on and
immediately adjacent to the Project and at other locations, preparation of hot and
cold food and beverages at indoor and outdoor facilities on and immediately
adjacent to the Project); (iii) meeting rooms, offices and retail and back-of-house
operations; and (iv) any other uses or activities permitted by law. Any lights, sounds
and odors which result from such commercial activities shall not violate the terms
of this Declaration.
6.2.8.2
Apply for and obtain special use permits and licenses which are
necessary or appropriate for the conduct of commercial activities in its Unit and for
the sale or service of food or alcoholic beverages on the Project in accordance with
the Condominium Documents, without obtaining the approval of the Management
Committee, or Common Area Manager on its behalf, on the condition that such
permits and licenses are consistent with the existing zoning and actual uses of the
Commercial Unit at the time the permit or license is applied for.
6.2.8.3
Erect and attach signs, banners, window boxes, decorations and
other similar items on the exterior of the Project or projections from the exterior of
the Project on the condition that such signs, banners, window boxes, decorations
and other similar items and their locations are approved by the Management
Committee, and otherwise comply with the Governing Documents.
6.2.8.4
Apply for and obtain special use permits and licenses (e.g.,
liquor licenses) which are necessary or appropriate for the conduct of commercial
activities in its Unit in accordance with the Governing Documents, without
obtaining the approval of the Management Committee, on the condition that such
permits and licenses are consistent with the existing zoning and actual uses of the
Commercial Unit at the time the permit or license is applied for.
6.2.9
Membership in the Association. The persons or entities who are at the
time of reference Commercial Owners shall be members of the Association, the
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characteristics and nature of which are determined by the Act, the Declaration, the Bylaws,
the Articles and other applicable Utah law.
ARTICLE VII
TITLE TO UNITS
7.1
Manner in Which Title May Be Held. Title to a Unit within the Project may be held
or owned by any person or entity and in any manner in which title to any other real property may
be held or owned in the State of Utah.
7.2
Title Inseparable. Except as may otherwise be provided herein, title to no part of a
Unit within the Project may be separated from any other part thereof, and each Unit and the
undivided interest in the Common Areas and Facilities appurtenant to each Unit shall always be
conveyed, devised, encumbered and otherwise affected only as a complete Unit; provided,
however, that nothing contained herein shall restrict Declarant and its assignee from its exclusive
right to create Timeshare Interests within Units and to submit such Units and Timeshare Interests
to a Timeshare Plan. Every gift, devise, bequest, transfer, encumbrance, conveyance or other
disposition of a Unit, or any part thereof, shall be construed to be a gift, devise, bequest, transfer,
encumbrance or conveyance, respectively, of the entire Unit, together with all appurtenant rights
created by law and by this Declaration, including appurtenant membership in the Association as
herein set forth.
7.3
No Partition. The Common Areas and Facilities shall be owned in common by all
of the Owners, and no Owner may bring any action for partition or division of any part thereof.
7.4
Right to Mortgage. Each Owner shall have the right to encumber his or her interest
in a Unit with a Mortgage. However, no Owner shall attempt to or shall have the right to encumber
the Common Areas and Facilities or any part thereof except the undivided interest therein
appurtenant to his or her interest in a Unit. Any Mortgage of any Unit within the Project shall be
subordinate to all of the provisions of this Declaration, and in the event of foreclosure the
provisions of this Declaration shall be binding upon any Owner whose title is derived through
foreclosure by private power of sale, judicial foreclosure, or otherwise.
7.5
Labor and Services; Indemnification. Except as may otherwise be provided herein,
no Owner may request labor or services to be performed at the Project. Notwithstanding the
foregoing, no labor performed or services or materials furnished with the authorized or
unauthorized consent of an Owner may be the basis for the filing of a lien against the Unit of any
other Owner, or against any part thereof, or against any other property of any other Owner
(including interest in any portion of the Common Areas and Facilities). Labor performed or
services or materials furnished for the Common Areas and Facilities, if authorized by the
Association and provided for in this Declaration, shall be deemed to be performed or furnished
with the express consent of each Owner and may be the basis for the filing of a lien against each
of the Units. In the event a lien against two or more Units or any part thereof becomes effective,
the Owner may remove his or her Unit from the lien by payment to the holder of the lien of the
fraction of the total sums secured by such lien which is attributable to his or her Unit. Each Owner
shall indemnify and hold harmless each of the other Owners and the Association from and against
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any liability or loss arising from the claim of any mechanic's lien for labor performed or for
materials furnished in work on such Owner's Unit against the Unit of another Owner or against the
Common Areas and Facilities, or any part thereof.
7.6
Enforcement by Condominium Association. At its own initiative or upon the
written request of any Owner (if the Association determines that further action by the Association
is proper), the Association shall enforce the indemnity provided by the provisions of Section 7.5
above by collecting from the Owner of the Unit on which the labor was performed, or materials
furnished, the amount necessary to discharge by bond or otherwise any such mechanic's lien,
including all costs and reasonable attorneys' fees incidental to the lien, and obtain a release of such
lien. In the event that the Owner of the Unit on which the labor was performed, or materials
furnished, refuses or fails to so indemnify within seven (7) days after the Association shall have
given notice to such Owner of the total amount of the claim, or any portions thereof from time to
time, then the failure to so indemnify shall be a default by such Owner under the provisions of this
Section 7.6, and such amount to be indemnified shall automatically become default Common
Assessments determined and levied against such Unit, and enforceable by the Association in
accordance with Article XII below.
7.7
Legal Description of Units. Every contract for the sale of a Unit, and every other
instrument affecting title to a Unit within the Project, may describe a Unit by the name of the
Project, the Recording date for this Declaration, identification of Grand County wherein the Project
is located and its Unit Number as indicated in this Declaration or as shown on the Plat. Such
description will be construed to describe the Unit, together with the appurtenant undivided interest
in the Common Areas and Facilities, and to incorporate all the rights incident to ownership of a
Unit within the Project and all of the limitations on such ownership as described in this Declaration.
7.8
Notice of Ownership and Address. Any person, on becoming an Owner, will furnish
the Secretary of the Association with a photocopy of the Recorded deed or other instrument or
such other evidence as may be specified by the Management Committee under the Bylaws or the
Rules and Regulations, vesting the person with the interest required to make him or her an Owner.
At the same time, the Owner will provide the Association with the single name and address to
which the Association will send any notices given pursuant to the Condominium Documents. In
the event of any change in the facts reported in the original written notice, including any change
of ownership, the Owner will promptly give a new written notice to the Association containing all
of the information required to be covered in the original notice. The Association will keep and
preserve the most recent written notice received by the Association with respect to each Owner.
The Condominium Association, or the Manager on the Association’s behalf, has the right to waive
this requirement with respect to owners of Timeshare Interests.
ARTICLE VIII
OPTION TO CONTRACT
Declarant hereby reserves the unilateral and exclusive option, pursuant to Section 57-813.8 of the Condominium Act, to withdraw land from the Project (the “Option to Contract”)
without the prior consent of the Owners, Mortgagees, Management Committee or any other person
having any right or interest in all or any portion of the Project. Each Option to Contract may be
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exercised at any time prior to the expiration of seven (7) years from the date of recording of this
Declaration. The terms and conditions of the Option to Contract shall be as follows:
8.1
Withdrawable Land. The real property subject to this Option to Contract consists
of all of the Property, sometimes hereinafter referred to as the “Withdrawable Land,” being more
particularly described in Exhibit “C”. Accordingly, there is no land to which the Option to
Contract does not apply.
8.2
Exercise of the Option to Contract. The Option to Contract may be exercised as to
the entire parcel described in Section 8.1 above, or to any portion thereof, and in any order and at
different times.
8.3
Effectiveness of Withdrawal. A withdrawal of the Withdrawable Land from the
Project shall be deemed to have occurred at the time of the recordation of an Amendment to this
Declaration and a Supplemental Condominium Plat (if necessary or required), executed by
Declarant, containing the legal description of the Withdrawable Land being withdrawn, or any
portion thereof. After the recording of such Amendment to this Declaration reflecting Declarant’s
exercise of the Option to Contract, or any part thereof, title to each such portion of the
Withdrawable Land shall be vested in and held by Declarant and none of the Owners, Mortgagees,
the Management Committee nor any other Person having any right or interest in all or any portion
of the Project prior to or subsequent to withdrawing all or portions of the Withdrawable Land shall
have any claim or title to or interest in such Withdrawable Land. Any withdrawn land may be
utilized by Declarant for any lawful purpose in Declarant’s sole and subjective discretion, and shall
no longer be subject to this Declaration.
8.4
Undivided Interest. The undivided ownership interest in the Common Areas and
Facilities, the corresponding responsibility for Common Assessments and the votes for all Units
in the Project shall be changed at the time Declarant records an Amendment to this Declaration
and Supplemental Condominium Plat (if necessary or required) reflecting Declarant’s exercise of
the Option to Contract in accordance with the provisions set forth in this Article VIII. Said changes
in ownership interest and votes, as calculated in accordance with Section 4.2 above, shall be
reflected in an amended Exhibit B to this Declaration to be recorded as part of the Amendment. It
is contemplated that there may be multiple Amendments filed by Declarant and such Amendments
are hereby expressly authorized.
8.5
Third Party Units. Declarant shall have no right to withdraw Units which have been
conveyed to a third-party purchaser other than an affiliate of Declarant. Notwithstanding the
foregoing, Declarant has the right to withdraw any Unit owned by Declarant or an affiliate of
Declarant.
8.6
Reservation of Easements Over Project. If all or part of the Withdrawable Land is
withdrawn from the Project, the owner(s) of the Withdrawable Land, including Declarant, shall
have an easement over and across the Project for vehicular, pedestrian and construction access to
and from such Withdrawable Land, for utilities, and for such other purposes as Declarant or such
other owner of the Withdrawable Land may deem necessary or desirable in order to develop and
use such Withdrawable Land; and Declarant shall have the right to execute and record separate
easement agreements to evidence the aforesaid easements over the Project and may unilaterally
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amend this Declaration to include reference to the recorded easement(s) as authorized by Article
XXII below. Unilateral preparation and recordation by Declarant of an easement pursuant to this
Section 8.6 shall conclusively determine the existence, location and extent of the easements that
are necessary or desirable as contemplated by this Section 8.6.
ARTICLE IX
CERTAIN ADDITIONAL DEVELOPMENTAL RIGHTS
The following additional Developmental Rights are hereby granted or reserved by
Declarant:
9.1
Completion of Improvements. Declarant hereby reserves an easement throughout
the Project for a period of twenty (20) years from the Recording of this Declaration for the purpose
of completing all improvements contemplated by this Declaration and the Plat, and for modifying
the location, type, and nature of the same, as Declarant may determine in its sole and subjective
discretion. In furtherance of this right, Declarant reserves for itself, and others it may unilaterally
designate, the right to inspect, monitor, test, redesign, and correct any improvement or condition
relating thereto that may exist or be located on any portion of the Project.
9.2
Sales and Management Offices. Declarant hereby reserves the right to maintain
sales offices, management offices, signs advertising the Project and models in any of the Units
which it owns or leases or on the Common Areas and Facilities of the Project, subject to applicable
Moab City regulations governing commercial use. Declarant may relocate sales offices,
management offices and models to other Units or Common Areas and Facilities at any time.
9.3
Sales and Marketing Rights. Declarant, on behalf of itself, its successors and
assigns, and its and their respective agents, employees, contractors, subcontractors, invitees and
other authorized personnel, reserves a non-exclusive easement in, over and through the Property
for the purpose of: (i) marketing, leasing, and selling Units, Timeshare Interests, and any other
travel or vacation product offered by Declarant or any of its assigns, affiliates, agents, employees,
contractors, subcontractors, invitees and other authorized personnel authorized by Declarant; (ii)
providing concierge and related services to Owners, guests, invitees, and prospective purchasers
of Units or Timeshare Interests; (iii) maintaining customer relations and providing post-sale
services to Owners; (iv) displaying signs and erecting, maintaining and operating, for marketing,
sales, lease and administrative purposes, model Units and a customer relations, customer service,
marketing, and sales office complex on the Property; and (v) showing the Units and Common
Areas and Facilities and arranging for the use of any recreational facilities within the Common
Areas and Facilities by prospective purchasers of Units or Timeshare Interests. Declarant may
relocate sales offices, management offices and models to other Units or other locations within the
Project at any time. Declarant further reserves the right to conduct other promotional activities
throughout the Project, including, but not limited to, the placement of promotional materials in
Units, and use of the Project telephone and television services to advertise the Project, Timeshare
Interests, or any other project, vacation, or travel-related products of Declarant. Declarant further
reserves the right to conduct commercial activities and to offer services to Owners, Guests, invitees
and prospective purchasers of Units or Timeshare Interests, such as food and beverage services.
So long as Declarant or its assignee owns one (1) or more Units or Timeshare Interests in the Units,
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the foregoing non-exclusive easement and reservation of sales and marketing rights set forth in
this Section 9.3 (the “Sales and Marketing Rights”) shall be perpetual and shall run with ownership
of such Units and Timeshare Interests. The use of the Sales and Marketing Rights shall not
unreasonably interfere with or materially diminish the rights of Owners to use and occupy their
Units and the Common Areas and Facilities in accordance with this Declaration and the Rules and
Regulations.
9.4
Declarant Control Period. There is hereby established a Declarant Control Period,
during which period Declarant or persons designated by it shall have the sole authority to appoint
and remove the Association officers and members of the Management Committee. The Declarant
Control Period shall terminate no later than the earlier of:
9.4.1

three (3) years after the first Unit is conveyed to an Owner; or

9.4.2
after Units to which three-fourths (3/4) of the undivided interest in the
Common Areas and Facilities appertain have been conveyed to Owners; or
9.4.3
the surrender by Declarant, at its option and in its sole and subjective
discretion, of such right by written notice to the Management Committee.
9.5
Amendment of Condominium Plat; Readjustment of Boundaries. Declarant may
unilaterally amend the Condominium Plat at such time as the Buildings are constructed in the event
there are material changes in the Buildings or Unit boundaries or elevations as constructed, as
determined by Declarant in its sole and subjective discretion. Furthermore, Declarant hereby
reserves for itself the right to effectuate minor realignments and adjustments of Unit boundary
lines for purposes of proper configuration and final engineering of the Project; provided that any
such realignment and adjustment does not affect any existing Unit or improvement (other than
landscaping). The authority to realign and adjust such Unit boundary lines shall be exclusively
reserved to Declarant in its sole and subjective discretion. Each Owner hereby irrevocably
constitutes and appoints Declarant as each such Owner’s true and lawful attorney-in-fact in such
Owner’s name, place, and stead for the purpose of signing any Plats or other documents necessary
to effectuate such realignments or adjustments. Acceptance by any Owner of a deed or other
instrument of conveyance shall constitute appointment of the attorney-in-fact as herein provided.
All Owners hereby specifically acknowledge and agree that they shall cooperate with Declarant to
effectuate such minor realignment and adjustment of their respective Unit’s boundary lines by
deed in form and content as requested by Declarant for the purposes of proper configuration and
final engineering of the Unit in relationship to the development of the Project. Further, all Owners
acknowledge and agree that no amendment to this Declaration or any Plat shall be required to
effectuate any Unit boundary line adjustments, but is expressly authorized and may be undertaken
by Declarant without the joinder or consent of any other Owners, unless such joinder or consent is
required under applicable law. Any adjustment of Unit boundary lines shall be done in accordance
with the requirements of governing municipal authority ordinances and Utah law.
9.6
Project Quality Standard. So long as Declarant has any Developmental Rights
under this Condominium Declaration, Declarant, and thereafter the Commercial Owner(s), hereby
reserves the right to unilaterally promulgate certain rules, guidelines and restrictions regarding the
appearance, design, maintenance, upkeep, decorating, furnishing and cleanliness of the Project,
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which rules, guidelines and restrictions shall be referred to as the “Project Quality Standard.”
Subject to Section 1.46 hereof, the Project Quality Standard shall be subject to change over time,
as Declarant or its successor determines is necessary or desirable, in order to adapt to technology,
general market conditions, consumer preferences, trends, and standards in the relevant industry.
The definition of Project Quality Standard may not be amended without the prior written consent
of Declarant so long as it has any Developmental Rights under this Condominium Declaration,
and thereafter the Commercial Owner(s).
9.7
Zoning. Declarant reserves for itself the unilateral right to apply for zoning,
entitlements, and other land use approvals from the applicable municipal authority for all or a part
of the Project, including Units sold to Owners, provided that no such application shall have a
materially adverse effect on a Unit, as determined by Declarant in its sole and subjective discretion.
Each Owner hereby irrevocably constitutes and appoints Declarant as each such Owner’s true and
lawful attorney-in-fact in such Owner’s name, place, and stead for the purpose of signing any
applications or other documents necessary for such approvals. Acceptance by any Owner of a
deed or other instrument of conveyance shall constitute appointment of the attorney-in-fact as
herein provided. All Owners hereby specifically acknowledge and agree that they shall cooperate
with Declarant in all such applications.
9.8
Plan of Development. Notwithstanding any other provision of this Declaration to
the contrary, Declarant, without obtaining the consent of any other Owner or other entity, shall
have the right to make changes or modifications to its plan of development with respect to any
property owned by Declarant in any way which Declarant desires including, but not limited to,
changing all or any portion of the property owned by Declarant or changing the nature or extent
of the uses to which such property may be developed.
9.9
Right to Develop. Notwithstanding anything contained herein to the contrary, no
provision of this Declaration is intended or shall be construed to prevent or limit Declarant’s rights
to develop the Project and to exercise the rights reserved by Declarant as hereinafter provided.
Nothing in this Declaration shall be construed to require Declarant to develop any Units or
improvements in any manner whatsoever. Any right or any interest reserved or contained in this
Declaration for the benefit of Declarant may be transferred or assigned by Declarant, either
separately or with one or more other such rights or interests, to any person, corporation,
partnership, association, or other entity, only by written and Recorded instrument executed by both
Declarant and the transferee or assignee. Upon such Recording, Declarant’s rights and obligations
under this Declaration shall cease and terminate to the extent provided in such instrument.
9.10 Disclaimer of Sales Representations. Nothing which may be orally represented to
a purchaser by real estate brokers or salespersons representing Declarant shall be deemed to create
any covenants or restrictions, express or implied, with respect to the use of any property subject to
this Declaration.
9.11 No Consent Required to Exercise Developmental Rights. Declarant shall not be
required to obtain the consent of any Owners, Mortgagees, the Management Committee or of any
other person having any right or interest in all or any portion of the Project prior to or subsequent
to its exercise of any Developmental Rights. It is contemplated that there may be multiple
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Supplemental Declarations and Supplemental Condominium Plats filed or Recorded by Declarant
and such instruments are hereby expressly authorized.
9.12 No Actions Adverse to Developmental Rights. The Association, the Management
Committee, or any Owner may not take any action or adopt any rule or regulation that interferes
with or diminishes any Developmental Rights hereunder, without Declarant’s prior written
consent. Any action taken in violation of this Section 9.12 shall be null and void and have no force
or effect.
9.13 Providing Copies of Certain Documents. During the Declarant Control Period, for
any Unit that Declarant sells to a third party, Declarant shall give that third party a copy of the
Condominium Documents and of the Association’s most recent financial statement (which
includes any reserve funds held by the Association or by a subsidiary of the Association, as such
reserve funds are further described in Article XII below).
ARTICLE X
RESTRICTIONS ON USE
10.1 Restrictions of Use of Units and Common Areas and Facilities. Subject to the
Developmental Rights, the Units and Common Areas and Facilities, including but not limited to
the Limited Common Areas and Facilities, except as otherwise permitted in writing by the
Management Committee, shall be used in accordance with the following restrictions:
10.1.1
No Guest Unit shall be used for commercial purposes (as such term may
be further defined in the Rules and Regulations); provided, however, that nothing in this
Subsection 10.1.1 shall prevent (i) Declarant or an affiliated entity or a duly authorized
agent from using any Unit owned or leased by Declarant as sales offices and model Units
or a property management office as provided in Section 9.2 hereof or in otherwise
exercising its Sales and Marketing Rights; (ii) any Owner, including Declarant, or his or
her duly authorized agent from renting or assigning the use of his or her Unit from time to
time; or (iii) Declarant and its assignee from its exclusive right to create Timeshare
Interests within Units and to submit such Units and Timeshare Interests to a Timeshare
Plan.
10.1.2
No noxious, offensive or illegal activity shall be carried on in or upon
any part of the Project nor shall anything be done on or placed in or upon any part of the
Project which is or may become a nuisance or may cause unreasonable embarrassment,
disturbance or annoyance to Owners.
10.1.3
No activities shall be conducted, or improvements constructed, in or
upon any part of the Project which are or may become unsafe or hazardous to any person
or property.
10.1.4
Subject to Declarant’s Sales and Marketing Rights, no signs, flags or
advertising devices of any nature, including, without limitation, political, informational or
directional signs or devices, shall be erected or maintained on any part of the Project, except

DMWEST #36277061 v15

23

as may be necessary temporarily to caution or warn of danger, except as may be used by
Declarant as part of its sales program.
10.1.5
The Rules and Regulations of the Association may regulate the kind and
number of pets from time to time; provided, however, nothing shall prohibit any
Accommodation Animal from accessing the Property. Accommodation Animals will be
excluded from the general pet restrictions imposed by the Association, except to the extent
the application of such restrictions to Accommodation Animals is consistent with
applicable law, including, without limitation, in the event (1) the Accommodation Animal
is out of control and its handler does not take effective action to control it; (2) the
Accommodation Animal is not housebroken (i.e., trained so that, absent illness or accident,
the animal controls its waste elimination); or (3) the Accommodation Animal poses a direct
threat to the health or safety of others that cannot be eliminated or reduced to an acceptable
level by a reasonable modification to other policies, practices and procedures.
10.1.6
The draperies, shades and other interior window coverings in Units shall
present a uniform appearance from the outside of the Units that is consistent with the
Project Quality Standard and any requirements set forth in the Project Design Guidelines.
All draperies, shades or other interior window coverings shall be installed only with the
prior written approval of the Project Design Review Committee. Furthermore, the
Management Committee shall also have the right to establish additional rules requiring
window coverings to present a uniform appearance from the exterior of the Building.
10.1.7
Except as otherwise provided in this Declaration, no Unit, or portions
thereof, may be further divided or subdivided (either physically or legally) or a fractional
portion thereof sold or conveyed so as to be held in divided ownership (as opposed to
community property, tenancy in common, or other form of joint undivided ownership).
This provision shall not, in any way, limit Declarant from subdividing any Unit owned by
Declarant at any time and for any reason, or restrict Declarant and its assignee from its
exclusive right to create Timeshare Interests within Units and to submit such Units and
Timeshare Interests to a Timeshare Plan.
10.1.8
No Owner shall, without the prior written consent of the Management
Committee, make or permit to be made any exterior alteration, improvement or addition in
or to any Unit or the Project. No Owner shall, without the prior written consent of the
Management Committee, do any act that would impair the structural soundness or integrity
of the Building or the safety of property, impair any easement or hereditament appurtenant
to the Project, or make or permit to be made any alteration, improvement or addition to the
Common Areas and Facilities (including Limited Common Areas and Facilities). No
Owner shall, without the prior written consent of Declarant so long as Declarant or an
affiliate of Declarant owns any land or improvements in the Project, improve or modify a
Unit, any Limited Common Areas and Facilities or other Common Areas and Facilities in
a manner that would increase the Square Footage of any Unit.
10.1.9
No portion of the Project shall be used, in whole or in part, for the storage
of any property or thing that will cause it to appear to be in an unclean or untidy condition
or that will be unsightly. No rubbish, trash, garbage or other waste material (“Trash”) shall
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be kept or permitted on the Project except in common household containers located in
Units, and all such Trash shall be disposed of by Unit Owners only through the commercial
trash dumpsters located at the Property.
10.1.10 No trailer, tent, shack, garage, or barn, and no temporary buildings or
structures of any kind, shall be used at any time as a place of residence, either temporary
or permanent. Temporary buildings or structures may be used during the construction of
any structure on any property, but shall be removed immediately after the completion of
construction.
10.1.11 No dead trees or plants, rubbish or debris of any kind shall be placed or
permitted to accumulate upon or adjacent to any Unit, and no odors or loud noises shall be
permitted to arise or emit therefrom, so as to render any such Unit or any portion thereof,
or activity thereon, unsanitary, unsightly, offensive, or detrimental to any other Unit or to
the Owners of such other Unit. No other nuisance shall be permitted to exist or operate
upon or within any Unit so as to be offensive or detrimental to any other Unit or to its
Owners. Without limiting the generality of any of the foregoing provisions, no exterior
speakers, horns, whistles, firecrackers, bells, or other sound devices, except security
devices used exclusively for security purposes, shall be located, used or placed on any such
property. Normal construction activities and parking in connection with the building of
improvements shall not be considered a nuisance or otherwise prohibited by this
Declaration, but Units shall be kept in a neat and tidy condition during construction periods
and trash and debris shall not be permitted to accumulate.
10.1.12 No Owner shall permit anything or condition to exist upon or within any
Unit which shall induce, breed or harbor infectious plant diseases or noxious insects.
10.2 No Obstruction of Common Areas and Facilities. There shall be no obstruction of
the Common Areas and Facilities by any Owner. Owners shall neither store nor leave any of their
property in the Common Areas and Facilities, other than Limited Common Areas and Facilities
appurtenant to their Unit, except with the prior consent of the Management Committee.
10.3 Treatment of Units and Common Areas and Facilities. Nothing shall be done or
kept in any Unit or in the Common Areas and Facilities or any part thereof which would result in
cancellation of the insurance on the Project or any part thereof, nor shall anything be done or kept
in any Unit which would increase the rate of insurance on the Project or any part thereof over what
the Association, but for such activity, would pay, without the prior written consent of the
Management Committee. Nothing shall be done or kept in any Unit or in the Common Areas and
Facilities or any part thereof which would be in violation of any statute or rule, ordinance,
regulation, permit or other validly imposed requirement of any governmental body. No damage
to, or waste of, the Common Areas and Facilities or any part thereof shall be committed by any
Owner or Guest, lessee, licensee or invitee of any Owner, and each Owner shall indemnify and
hold the Association and the other Owners harmless against all loss resulting from any such
damage or waste caused by him or her or his or her guests, lessees, licensees or invitees.
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10.4 No Violation of Condominium Rules. No Owner shall violate the Rules and
Regulations for the use of Units and Common Areas and Facilities as adopted from time to time
by Declarant or the Management Committee.
10.5 Leases Subject to Condominium Documents. Any lease agreement between an
Owner and a lessee respecting a Unit shall be subject in all respects to the provisions of the
Condominium Documents, and any failure by the lessee to comply with the terms of such
documents shall be a default under the lease. All such lease agreements shall be in writing. Other
than the foregoing, there is no restriction on the right of any Owner to lease his or her Unit. An
Owner shall be responsible and liable for any damage to the Project caused by his or her tenants.
10.6 No Implied Use Rights. No interest in or right to use any amenity located on or near
the Project shall be conveyed to an Owner pursuant to this Declaration. The owners of nearby
facilities shall have the right, in their sole discretion, to remove, relocate, discontinue operation,
restrict access to, charge fees for the use of, sell interests in or otherwise deal with such assets in
their sole discretion without regard to any prior use of or benefit to any Owners within the Project.
10.7 Other Developments. By acceptance of a deed, each Owner acknowledges that
other properties located in the vicinity of the Project may be developed pursuant to the land uses
and restrictions set forth in the applicable zoning for the Project, with no representation being made
herein concerning the planned uses of such other properties. Each Owner further acknowledges
that the zoning for the property on which the Project is located and for other properties in the
vicinity of the Project is established and governed by the Moab City Zoning Code, as the same
may be amended or replaced from time to time.
10.8 Condominium Association Rules. All Owners are given notice that use of their
Units and the Common Areas and Facilities is limited by the Rules and Regulations of the
Association as modified from time to time. By acceptance of a deed, each Owner acknowledges
and agrees that the use and enjoyment and marketability of the Owner’s Unit can be affected by
this provision and that the Rules and Regulations may be amended, expanded, supplemented, or
otherwise changed from time to time. Notwithstanding any provision in this Declaration to the
contrary, no action of the Association or the Management Committee shall unreasonably impede
Declarant’s rights to develop the Project.
10.9 Incidental Uses. Declarant may approve uses of property which are incidental to
the full enjoyment by the Owners of the Project. Such approval may be subject to such regulations,
limitations, and restrictions as Declarant may wish to impose, in its sole and subjective discretion,
for the benefit of the Project as a whole.
10.10 Declarant’s Exemption. Nothing contained in this Declaration shall be construed to
prevent the construction or maintenance by Declarant or its duly authorized agents of structures,
improvements, or signs necessary or convenient to the development or sale of Units within the
Project.
10.11 Moab City Regulations. The provisions of this Article X are subject to the
controlling Moab City regulations. In the event of any conflict or inconsistency between this
Article X and the controlling Moab City regulations, the more restrictive provisions shall control.
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ARTICLE XI
ASSOCIATION AND MANAGEMENT COMMITTEE
11.1 Membership in Condominium Association. The persons or entities who are at the
time of reference Owners shall, together with all other Owners, be members of the Association,
the characteristics and nature of which are determined by the Condominium Act, the
Condominium Declaration, the Bylaws, the Articles and other applicable Utah law.
11.2 Management Committee. The management and maintenance of the Project and the
administration of the affairs of the Association shall be conducted by a Management Committee
consisting of not less than three (3) nor more than five (5) natural persons as provided in the
Bylaws. The Management Committee shall be elected as provided in this Declaration and in the
Bylaws.
11.3 Powers of Management Committee. Except as otherwise provided herein, the
Management Committee shall have all the powers, duties and responsibilities as are now or may
hereafter be provided by the Nonprofit Act and the Condominium Act, this Declaration and the
Bylaws, including but not limited to the following:
11.3.1
To make and enforce all Rules and Regulations covering the operation
and maintenance of the Project and the Units.
11.3.2
To engage the services of the Common Area Manager, accountants,
attorneys or other employees or agents and to pay to said persons a reasonable
compensation therefor.
11.3.3
To operate, maintain, repair, improve and replace the Common Areas
and Facilities in accordance with the Project Quality Standard, which right expressly
includes the power and authority to oversee all aspects of the operation, maintenance,
repair, improvement, replacement, and use (including any change in use) of any clubhouse
that may exist within the Project; provided, however, that the use of any clubhouse shall
be limited to Owners, unless the Management Committee expressly decides to the contrary.
11.3.4

To determine and pay the Common Expenses.

11.3.5
To assess and collect the proportionate share of Common Expenses from
the Owners, as provided in Article XII hereinafter.
11.3.6
To enter into contracts, deeds, leases and/or other written instruments or
documents and to authorize the execution and delivery thereof by the appropriate officers.
11.3.7
To open bank accounts on behalf of the Association and to designate the
signatories therefor.
11.3.8
To purchase, hold, sell, convey, mortgage or lease any one (1) or more
Units in the name of the Association or its designee.
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11.3.9
Project.

To bring, prosecute and settle litigation for itself, the Association and the

11.3.10 To obtain insurance for the Association with respect to the Units and the
Common Areas and Facilities, as well as worker’s compensation insurance.
11.3.11 To repair or restore the Project following damage or destruction or a
permanent taking by the power of or power in the nature of eminent domain or by an action
or deed in lieu of condemnation not resulting in the removal of the Project from the
provisions of the Condominium Act.
11.3.12 To own, purchase or lease, hold and sell or otherwise dispose of, on
behalf of the Owners, items of personal property necessary to or convenient to the
management of the business and affairs of the Association and the Management Committee
and to the operation of the Project, including without limitation furniture, furnishings,
fixtures, maintenance equipment, appliances and office supplies.
11.3.13 To borrow money for the purpose of improving the Common Areas and
Facilities in a manner designed to promote the enjoyment and welfare of the Owners.
11.3.14 To pledge, hypothecate or otherwise encumber current or future
Assessments for any purpose permitted under this Declaration.
11.3.15 To keep adequate books and records and implement the policies and
procedures for the inspection of the books and records of the Project by Owners in
accordance with the terms of the Bylaws, the Nonprofit Act, and the Condominium Act.
11.3.16 To do all other acts necessary for the operation and maintenance of the
Project, including the maintenance and repair of any Unit if the same is necessary to protect
or preserve the Project.
11.3.17 To prepare, adopt, amend and disseminate budgets and other information
from time to time in accordance with the terms of the Bylaws.
11.3.18 To grant easements and rights-of-way over the Common Areas and
Facilities, which right expressly includes the power and authority to grant an easement or
right-of-way to any postal or mail service for the delivery of mail in or to any clubhouse
that may exist within the Project.
11.3.19

To approve signage for the Project.

11.4 Project Quality Standard. The Management Committee shall provide for the repair,
replacement, management and maintenance of the Common Areas and Facilities and any Units
that the Association may own or lease, or in the future may own or lease, in accordance with the
Project Quality Standard so that the Project will reflect a high grade of maintenance. In this
connection, the Association may, subject to any applicable provisions on Special Common
Assessments, in the discretion of the Management Committee, reconstruct, repair, replace or
refinish any Unit that it may own or lease, or any improvement or portion thereof upon the
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Common Areas and Facilities, and do all such other and further acts which the Management
Committee deems necessary to preserve and protect the Units it may own or lease, or in the future
may own or lease, and the Common Areas and Facilities and the beauty thereof, in accordance
with the Project Quality Standard and the general purposes specified in this Declaration.
11.5 Subjection of Common Areas and Facilities to Mortgage. The Management
Committee may convey or subject to a Mortgage all or portions of the Common Areas and
Facilities of the Project if Owners entitled to cast a majority of the Total Votes of the Association
agree to that action at a meeting or by written ballot distributed to Owners by mail or electronic
transmission. Any such agreement shall comply with all other applicable provisions of the
Condominium Act.
11.6 Limitation on Liability of Management Committee. Members of the Management
Committee, the officers and any assistant officers, agents and employees of the Association
(i) shall not be liable to the Owners as a result of their activities as such for any mistake of
judgment, negligence or otherwise, except for their own willful misconduct or bad faith; (ii) shall
have no personal liability in contract to an Owner or any other person or entity under any
agreement, instrument or transaction entered into by them on behalf of the Association in their
capacity as such; (iii) shall have no personal liability in tort to any Owner or any person or entity,
direct or imputed, by virtue of acts performed by them, except for their own willful misconduct or
bad faith, nor for acts performed for them in their capacity as such; and (iv) shall have no personal
liability arising out of the use, misuse or condition of the Project, which might in any way be
assessed against or imputed to them as a result or by virtue of their capacity as such.
11.7 Indemnification of Management Committee. When a member of the Management
Committee is sued for liability for actions undertaken in his or her role as a member of the
Management Committee, the Association shall, subject to the provisions of the Nonprofit Act,
indemnify him or her for his or her losses or claims, and undertake all costs of defense, until and
unless it is proven that he or she acted with willful misconduct, intent to inflict harm on the
Condominium Association or an Owner, or with gross negligence. After such proof the
Association is no longer liable for the cost of defense, and may recover costs already expended
from the member of the Management Committee who so acted. Members of the Management
Committee are not personally liable to the victims of crimes occurring at the Project. Punitive
damages may not be recovered against the Association, but may be recovered from persons whose
activity gave rise to the damages.
11.8 No Sale of Property. Neither the Management Committee nor the Common Area
Manager shall sell any property of the Association except as permitted by the Condominium Act
and this Declaration.
11.9 Common Area Manager. The Association acting through the Management
Committee may enter into a contract with a Common Area Manager for the management of the
Project. Pursuant to such management contract the Management Committee may delegate to a
Common Area Manager all of the duties, powers, and responsibilities referred to in Section 11.3
above. The Common Area Manager so engaged shall be responsible for managing the Project for
the benefit of the Association and the Owners, and shall, to the extent permitted by law and by the
terms of the contract with the Association, be authorized to perform any of the functions or acts
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required to be performed by the Association itself. Any such management contract executed
during the Declarant Control Period described in Section 9.4 shall not be binding after such
Declarant Control Period expires or is terminated unless the management contract is then renewed
or ratified by the consent of Owners of Units to which a majority of the Total Votes of the
Association appertains. A contract for services executed on behalf of the Association during the
Declarant Control Period is binding beyond the Declarant Control Period unless terminated by the
Management Committee after the Declarant Control Period ends. Notwithstanding the foregoing,
a lease of recreational areas or facilities, or any other contract or lease designed to benefit Declarant
which was executed by or on behalf of the Association shall not be binding after the Declarant
Control Period unless then renewed or ratified by the consent of Owners to which a majority of
the Total Votes of the Association appertains.
11.10 Cooperation with Other Associations. The Association may contract or cooperate
with other homeowners’ associations or entities within Grand County as convenient or necessary
to provide services and privileges, such as access to recreational and transportation facilities, and
to fairly allocate costs among the parties utilizing such services and privileges which may be
administered by the Association or such other organizations, for the benefit of Owners and their
family members, guests, tenants and invitees. The costs associated with such efforts by the
Association (to the extent not chargeable to other organizations) shall be a Common Expense.
11.11 Registration with the Department of Commerce. The Association shall register with
the Utah Department of Commerce within ninety (90) days of the Recordation of this
Condominium Declaration. Within ninety (90) days after a change of any information provided
in the Association’s registration with the Utah Department of Commerce, the Management
Committee shall submit an updated registration in the manner established by the Utah Department
of Commerce and the Condominium Act.
11.12 Providing Payoff Information; Written Statement. The Management Committee
may charge a reasonable fee for providing Condominium Association payoff information needed
in connection with the closing of an Owner’s financing, refinancing or sale of a Unit. Such fee
shall not exceed the maximum amount (if any) set forth in the Condominium Act. The
Management Committee must provide payoff information within five (5) business days after the
closing agent for a transaction requests such information. Such request shall include all
information required by the Condominium Act and be delivered in accordance with the
requirements set forth in the Condominium Act. Even when not needed in connection with the
closing of an Owner’s financing, refinancing or sale of a Unit, an Owner may request in writing a
written statement from the Management Committee indicating any unpaid Assessments with
respect to the Owner’s Unit. The Condominium Association may charge the Owner requesting
the statement a fee not to exceed the maximum amount (if any) set forth in the Condominium Act.
11.13 Association’s Right to Pay Delinquent Utilities.
11.13.1 Upon request in accordance with this Section 11.13, at least ten (10) days
before the day on which an electrical corporation or a gas corporation discontinues service
to a Unit, the electrical corporation or gas corporation shall give the Association: (i) written
notice that the electrical corporation or gas corporation will discontinue service to the Unit
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(“Utility Notice”); and (ii) an opportunity to pay any delinquent charges and maintain
service to the Unit.
11.13.2 The Association may request the Utility Notice and opportunity to pay
by sending a written request to the electrical corporation or gas corporation that includes:
(i) the address of each Unit; (ii) the Association’s name, mailing address, phone number,
and email address; and (iii) the address where the electrical corporation or gas corporation
may send notices.
11.13.3 If, after an electrical corporation or a gas corporation sends a Utility
Notice to the Association and the Association does not pay the delinquent charges within
ten (10) days after the day on which the electrical corporation or gas corporation sends the
Utility Notice, the electrical corporation or gas corporation may discontinue service to the
Unit. The Association may collect any payment to an electrical corporation or a gas
corporation under this Section 11.13 as a Common Assessment.
11.13.4 If, after the Association receives a Utility Notice, the Association decides
not to pay the delinquent charges, the Association may, after giving notice as described in
this Condominium Declaration to the Owner: (i) enter the Unit; and (ii) winterize the Unit.
A person who enters a Unit in accordance with this Subsection 11.13.4 is not liable for
trespass. The Association may charge an Owner for the actual and reasonable costs of
winterizing a Unit in accordance with this Subsection 11.13.4.
11.14 Solar Panels. The Management Committee shall have the authority to adopt
regulations in the Rules and Regulations regarding the installation, location, use, and maintenance
of solar panels located within the Project.
11.15 No Liability for Latent Defects. NOTWITHSTANDING THE DUTY OF THE
ASSOCIATION TO MAINTAIN AND REPAIR PORTIONS OF THE PROJECT, AND
EXCEPT TO THE EXTENT COVERED BY ASSOCIATION INSURANCE AS DESCRIBED
IN ARTICLE XIV OR EXPRESSLY PROVIDED OTHERWISE BY CONTRACT, THE
CONDOMINIUM ASSOCIATION, THE MANAGEMENT COMMITTEE AND DECLARANT
SHALL NOT BE LIABLE TO OWNERS FOR INJURY OR DAMAGE CAUSED BY ANY
LATENT CONDITION OF THOSE PORTIONS OF THE PROJECT TO BE MAINTAINED
AND REPAIRED BY THE ASSOCIATION, OR CAUSED BY WEATHER CONDITIONS,
THE ELEMENTS, OR OTHER OWNERS OR PERSONS.
ARTICLE XII
ASSESSMENT OF UNITS BY THE ASSOCIATION
12.1 Levying Assessments. The making and collection of Common Assessments by the
Association from Owners of Units for their share of Common Expenses shall be subject to the
following provisions, and any other provisions, if any, set forth in the Bylaws:
12.1.1
Commencement of Assessments. Notwithstanding anything in this
Article XII to the contrary, no Assessments shall be made or collected for any Unit until a
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certificate of occupancy covering such Unit has been issued and such Unit has been
conveyed to Gardiner Declarant’s assignee.
12.1.2
Liability for Common Expenses. Each Owner, including Declarant, for
each Unit which it owns, shall be liable for a proportionate share of the Common Expenses,
such share being the same as the ownership interest in the Common Areas and Facilities
appurtenant to the Unit owned by him or her, subject to the subsidy provisions described
in Section 12.5 below. Two (2) separate and distinct funds shall be created and maintained
hereunder, one (1) for operating expenses and one (1) for capital reserve expenses. Such
combined expenses shall constitute the Common Expenses, and the funds received from
Common Assessments under this Article XII shall be the Common Expense Fund.
Common Assessments shall include Regular Common Assessments, Special Common
Assessments and any other assessments levied by the Association. Until the Association
makes an assessment for Common Expenses, Declarant shall pay all Common Expenses.
After an assessment has been made by the Association, Regular Common Assessments
must be made at least annually, based on a budget adopted at least annually by the
Association in accordance with the provisions of this Declaration and the Bylaws. Regular
Common Assessments shall be levied against each separate Unit, and shall commence as
to all Units of the Project on the first day of the month following the closing of the first
sale of a Unit.
12.1.3 Limit on Regular Common Assessments. The Association may not impose
a Regular Common Assessment per Unit which is more than twenty-five percent (25%)
greater than the previous year’s Regular Common Assessment, without first obtaining the
affirmative vote the Owners holding a majority of the Total Votes of the Association, cast
at a meeting of the Association at which a quorum is present or by written ballot. The
Association shall provide notice, by first class mail to all Owners, of any change in the
Regular Common Assessments not less than thirty (30) nor more than sixty (60) days prior
to the date the increased Regular Common Assessment is due.
12.1.4 Special Common Assessments. In addition to the Regular Common
Assessments, the Association may levy in any calendar year, Special Common
Assessments applicable to that year only, for the purpose of defraying, in whole or in part,
the cost of any construction or reconstruction, unexpected repair or replacement of a
described capital improvement upon any Common Areas and Facilities, including the
necessary fixtures and personal property related thereto, and other costs, expenses of
operation or shortfalls in the collection of Common Assessments from the Owners. The
portion of any Special Common Assessment levied against a particular Unit shall be equal
to the percentage of undivided interest in the Common Areas and Facilities appurtenant to
such Unit. These provisions with respect to the imposition or allocation of Special
Common Assessments shall not apply when the special assessment against an Owner is a
remedy utilized by the Management Committee to reimburse the Association for costs
incurred in bringing the Owner and/or his or her Unit into compliance with the provisions
of the Condominium Documents. The Management Committee shall provide notice by
first class mail to all Owners of any Special Common Assessments not less than thirty (30)
nor more than sixty (60) days prior to the date such Common Assessments are due.
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12.1.5 Interest; Late Fees. All Common Assessments shall be due as determined
pursuant to the Bylaws. Common Assessments and any installments thereof not paid on
or before ten (10) days after the date when due shall bear interest at the rate of eighteen
percent (18%) per annum, or at such lower rate of interest as may be set by the Management
Committee, from the date when due until paid. Furthermore, Owners who do not pay their
Common Assessments when due shall be subject to a reasonable late fee, established by
the Management Committee from time to time. All payments of Common Assessments
shall be first applied to accrued interest and late fees, costs of collection, and then to the
Common Assessment payment first due. All Common Assessments to pay a judgment
against the Association may be made only against the Units in the Project at the time the
judgment was entered, in proportion to their liabilities for Common Expenses. If any
Common Expense is caused by the misconduct of any Owner, the Association may assess
that expense exclusively against such Owner’s Unit(s). If the Owners’ percentage interests
in the Common Areas and Facilities are reallocated or reassigned, assessments for
Common Expenses and any installment thereof not yet due must be recalculated in
accordance with the reallocated percentage interests of the Owners.
12.1.6
Lien for Assessments. There shall be a lien upon the applicable Unit for
all unpaid Common Assessments, together with late fees, interest and costs (including
attorneys’ fees) charged pursuant to this Declaration and the Condominium Act. The
Recordation of this Declaration constitutes record notice and perfection of such assessment
lien. In order to establish the priority of the lien pursuant to Section 12.1.8 below, a written
notice of lien shall be Recorded setting forth the amount of the Common Assessment, the
date(s) due, the amount remaining unpaid, the name of the Owner of the Unit and a
description of the Unit. No notice of lien shall be Recorded until there is a delinquency in
payment of the Common Assessment. Such lien may be enforced by sale or foreclosure
by the Management Committee or Common Area Manager conducted in accordance with
the provisions of law applicable to the exercise of powers of sale or foreclosure in deeds of
trust or mortgages or in any other manner permitted by law including specifically, but
without limitation, the method recognized under the laws of the State of Utah for the
enforcement of a mechanic’s lien which has been established in accordance with the
provisions of Title 38, Chapter 1a, Utah Code Annotated, as amended from time to time.
12.1.7
Foreclosure. In any such foreclosure, the Owner shall be required to pay
the costs and expenses of such proceeding (including reasonable attorneys’ fees), and such
costs and expenses shall be secured by the lien being foreclosed. The Owner shall also be
required to pay to the Association any Common Assessments against the Unit which shall
become due during the period of foreclosure, together with interest and late fees as set forth
herein, and all such Common Assessments shall be secured by the lien being foreclosed.
In furtherance of such foreclosure rights, the Association may bring an action at law against
the Owner personally obligated to pay the same or the Association may foreclose the lien
in accordance with the provisions of the Act. Declarant, Association and each Owner
hereby convey and warrant pursuant to Utah Code Annotated Sections 57-1-20 and 57-845 to First American Title Insurance Company, with power of sale, the Units and all
improvements to the Units for the purpose of securing payment of Common Assessments
under the terms of this Declaration. Provided, however, the Association reserves the right
to substitute and appoint a successor trustee as provided for in Title 57, Chapter 1, Utah
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Code Annotated. Each Owner hereby conveys all of its right, title and interest in its Unit
to such trustee, in trust, with a power of sale, for the sole purpose of securing each Owner’s
obligations under this Declaration, including but not limited to the obligation to pay all
Common Assessments. The Association may, through the Common Area Manager or
other duly authorized agent, bid on the Unit at any foreclosure sale and acquire, hold, lease,
mortgage and convey the same.
12.1.8
Priority of Lien. The lien of the Association has priority over each lien
and encumbrance on a Unit except: (i) a lien or encumbrance Recorded before Recordation
of this Declaration; (ii) a First Mortgage on a Unit that is Recorded before a Recorded
notice of lien by or on behalf of the Association; or (iii) a lien of real estate taxes or other
governmental assessments or charges against the Unit. The lien procedures described
herein do not prohibit actions to recover sums for which the Condominium Act creates a
lien or prohibit the Association from taking a deed in lieu of foreclosure.
12.1.9
Nonjudicial Foreclosure. At least thirty (30) calendar days before
initiating a nonjudicial foreclosure, the Association shall provide notice (“Foreclosure
Notice”) to the Owner that is the intended subject of the nonjudicial foreclosure. The
Foreclosure Notice shall: (i) notify the Owner that the Association intends to pursue
nonjudicial foreclosure with respect to the Owner’s Unit to enforce the Association’s lien
for unpaid assessments; (ii) notify the Owner of the Owner’s right to demand judicial
foreclosure in the place of nonjudicial foreclosure; (iii) be sent to the Owner by certified
mail, return receipt requested and be included with other Association correspondence to
the Owner; and (iv) be in substantially the following form:
NOTICE OF NONJUDICIAL FORECLOSURE
AND RIGHT TO DEMAND JUDICIAL
FORECLOSURE
The High Desert Condominium Association, Inc., a
Utah nonprofit corporation (the “Association”), the
Association for the project in which your unit is
located, intends to foreclose upon your unit and
allocated interest in the common areas and facilities
using a procedure that will not require it to file a
lawsuit or involve a court. This procedure is being
followed in order to enforce the Association’s lien
against your unit and to collect the amount of an
unpaid assessment against your unit, together with
any applicable late fees and the costs, including
attorney fees, associated with the foreclosure
proceeding. Alternatively, you have the right to
demand that a foreclosure of your property be
conducted in a lawsuit with the oversight of a judge.
If you make this demand and the Association prevails
in the lawsuit, the costs and attorney fees associated
with the lawsuit will likely be significantly higher

DMWEST #36277061 v15

34

than if a lawsuit were not required, and you may be
responsible for paying those costs and attorney fees.
If you want to make this demand, you must state in
writing that ‘I demand a judicial foreclosure
proceeding upon my unit,’ or words substantially to
that effect. You must send this written demand by
first class and certified U.S. mail, return receipt
requested, within fifteen (15) days after the date of
the postmark on the envelope in which this notice
was mailed to you. The address to which you must
mail your demand is High Desert Condominium
Association, Inc., 1075 East 2100 South, Salt Lake
City, Utah 84106.
12.1.10 Demand for Nonjudicial Foreclosure. The Association may not use a
nonjudicial foreclosure to enforce a lien if an Owner mails the Association a written
demand for judicial foreclosure: (i) by U.S. mail, certified with a return receipt requested;
(ii) to the address stated in the Foreclosure Notice; and (iii) within fifteen (15) days after
the date of the postmark on the envelope of the Foreclosure Notice.
12.1.11
Liability upon Conveyance. In a voluntary conveyance of a Unit, the
grantee of the Unit shall be jointly and severally liable with the grantor for all unpaid
assessments against the grantor for his or her Common Assessments up to the time of the
grant or conveyance, without prejudice to the grantee’s rights to recover from the grantor
the amounts paid by the grantee. The Management Committee, upon written request, shall
furnish to an Owner a statement setting forth the amount of unpaid assessments against the
Unit. This statement shall be furnished within ten (10) business days after receipt of the
request and upon payment of a reasonable fee and is binding on the Association, the
Management Committee, the Common Area Manager and every Owner, in favor of all who
rely on such statement in good faith. The grantee shall not be liable for, nor shall the Unit
conveyed be subject to a lien for, any unpaid assessments against the grantor in excess of
the amount set forth in the statement furnished under this Section 12.1.11.
12.1.12
Action to Recover. The amount of any Common Assessment against
any Unit shall be the personal obligation of the Owner of such Unit to the Association.
Suit to recover a money judgment for such personal obligation shall be maintainable by the
Association without foreclosing or waiving the lien securing the same. No Owner may
avoid or diminish any such personal obligation by waiver of the use and enjoyment of any
of the Common Areas and Facilities or by abandonment of his or her Unit or by waiving
any services or amenities provided for in this Declaration. In the event of any suit to
recover a money judgment of unpaid assessments hereunder, the involved Owner shall pay
the costs and expenses incurred by the Association in connection therewith, including
reasonable attorneys’ fees.
12.1.13
Lien Unaffected. The lien to secure unpaid assessments shall not be
affected by the sale or transfer of the Unit unless foreclosure by a First Mortgagee is
involved in which case any First Mortgagee who obtains title to a Unit pursuant to the
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remedies in the Mortgage or through foreclosure will not be liable for Common
Assessments or charges accrued before the acquisition of the title to the Unit by the First
Mortgagee, but such acquisition shall not relieve any Owner from paying further
assessments. If the Association’s lien priority includes costs of collecting unpaid Common
Assessments, the Association will be liable for any fees or costs related to the collection of
such unpaid Common Assessments.
12.2 Capital Improvements. The Association through the Management Committee shall
include in the Common Assessments amounts representing sums to be used for the replacement of
or additions to capital items or improvements in the Project. Said amounts shall be dedicated for
the uses provided in this Section 12.2. Upon the transfer of a Unit, the capital reserves previously
paid by the transferring Owner shall remain the property of the Association, for the use and benefit
of the Association in making future repairs, replacements, improvements and capital additions to
the Project. Each year the Association shall provide a summary of the most recent reserve analysis,
including any updates, to each Owner. Owners may receive a complete copy of the reserve
analysis upon a request submitted to the Management Committee.
12.3

Reserves.

12.3.1
Use of Reserve Funds. The Management Committee shall not expend
funds designated as reserves for any purpose other than the repair, restoration, replacement
or maintenance of major components of the Common Areas and Facilities for which the
Association is responsible and for which the reserve fund was established, or for litigation
involving such matters. Nevertheless, the Management Committee may authorize the
temporary transfer of money from the reserve account to the Association’s operating
account from time to time to meet short term cash flow requirements and pay other
expenses. Any such funds so transferred shall constitute a debt of the Association, and
shall be restored and returned to the reserve account within three (3) years of the date of
the initial transfer; provided, however, the Management Committee may, upon making a
documented finding that a delay in the restoration of such funds to the reserve account
would be in the best interests of the Project and Association, delay such restoration until
the time it reasonably determines to be necessary. The Management Committee shall
exercise prudent fiscal management in the timing of restoring any transferred funds to the
reserve account and shall, if necessary, levy a Special Common Assessment to recover the
full amount of the expended funds within the time limit specified above. Any such Special
Common Assessment shall not be subject to the limitations set forth in Section 12.3 hereof.
12.3.2
Reserve Analysis. At least once every six (6) years the Management
Committee shall cause a study to be conducted of the reserve account of the Association
and its adequacy to satisfy anticipated future expenditure requirements. The Management
Committee shall, thereafter, review every three (3) years the reserve account study and
shall consider and implement necessary adjustments to reserve account requirements and
funding as a result of that review. Any reserve account study shall include, at a minimum:
12.3.2.1
Identification of the major components which the Association
is obligated to repair, replace, restore or maintain which, as of the date of the study,
have a useful life of thirty (30) years or less.
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12.3.2.2
Identification of the probable remaining useful life the
components identified in Section 12.3.2.1 above, as of the date of the study.
12.3.2.3
An estimate of the cost of repair, replacement, restoration or
maintenance of each major component identified in Section 12.3.2.1 above, during
and at the end of its useful life.
12.3.2.4
An estimate of the total annual contribution necessary to defray
the cost to repair, replace, restore or maintain each major component during and at
the end of its useful life, after subtracting total reserve funds as of the date of the
study.
12.3.2.5
A reserve funding plan that recommends how the Association
may fund the annual contribution described in Section 12.3.2.4 above.
For the purposes of this Section 12.3, the term “reserve account requirements” means the estimated
funds which the Management Committee has determined are required to be available at a specified
point in time to repair, replace or restore those major components which the Association is
obligated to maintain in accordance with the Project Quality Standard.
12.3.3
Reserve Fund Line Item. The Association’s budget shall include a
reserve fund line item as determined by the Management Committee, based on the reserve
analysis and the amount the Management Committee determines is prudent under the
circumstances. Within forty-five (45) days after the day on which the Association adopts
its budget, the Owners may veto the reserve fund line item by the vote of fifty-one percent
(51%) of the Total Votes of the Association at a special meeting called by the Owners for
the purpose of voting whether to veto the reserve fund line item. If the Owners veto a
reserve fund line item and a reserve fund line item exists in a previously approved budget
of the Association that was not vetoed, the Association shall fund the reserve account in
accordance with that prior reserve fund line item.
12.4 Working Capital Contribution. In addition to certain other amounts due to the
Association and Declarant at the time of closing of the sale of a Unit, each Owner other than
Declarant hereby agrees and acknowledges that he or she shall pay to the Association a nonrefundable working capital contribution (“Capital Contribution”) at the time he or she acquires a
Unit as a contribution to the Association’s working capital fund in accordance with the following
provisions:
12.4.1
The purpose of the Capital Contribution is to ensure that the Association
will have cash available for the operation of the Project. The working capital funds for the
Project may, but shall not be required to, be maintained in a segregated account for the use
and benefit of the Association. Each Owner’s Capital Contribution amount shall be a sum
equal to three (3) monthly installments of the annual Common Assessments for its Unit.
Each Owner’s Capital Contribution shall be collected and transferred to the Association at
the time of the closing of the sale of that Unit. Interest on such Capital Contribution shall
accrue to the benefit of the Association. Each Owner’s obligation to pay the Capital
Contribution shall be enforceable in the same manner as payment of Common Assessments
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and shall be secured by the Common Assessments lien. The Capital Contribution shall not
be considered advance payment of any regular Common Assessments.
12.4.2
Upon the conveyance of a Unit in connection with any sale of a Unit, the
purchaser, as the new Owner, must pay at closing a Capital Contribution in accordance
with the provisions of Section 12.4.1 above.
12.5 Declarant Subsidy. To the extent permitted by law, Declarant may without
obligation pay the Association an amount less than its proportionate share of Common Expenses
or other permitted Common Assessments for which it owes, provided Declarant has executed a
subsidy agreement requiring Declarant to pay monies which are sufficient, together with the
Assessments paid by all other Owners, to enable the Association to timely pay all of the Common
Expenses. Any subsidy agreement shall require Declarant to pay its full proportionate share of all
reserves for replacement and capital improvements assessed against the Units that it owns.
ARTICLE XIII
MAINTENANCE, ALTERATION AND IMPROVEMENT
13.1 Maintenance of Common Areas and Facilities. The maintenance, replacement and
repair of the Common Areas and Facilities in accordance with the Project Quality Standard shall
be the responsibility of the Association, and the cost thereof shall be a Common Expense. All
incidental damages caused to a Unit by the maintenance, replacement and repairs of the Common
Areas and Facilities or utility services shall be repaired promptly and the cost thereof charged to
the Association as a Common Expense.
13.2 Right of Entry. Some of the Common Areas and Facilities are or may be located
within the Units or may be conveniently accessible only through the Units. The Association, its
agents and contractors, shall have the irrevocable right to have access to each Unit and to all
Common Areas and Facilities from time to time during such reasonable hours as may be necessary
for the cleaning, repair or replacement of any Common Areas and Facilities or for making any
emergency repairs at any time and when necessary to prevent damage to the Common Areas and
Facilities or to any Unit. The Association shall also have the irrevocable right to have access to
any Unit when necessary in connection with any cleaning, maintenance, repair, replacement,
painting, landscaping, construction or reconstruction for which the Association is responsible or
for the purpose of abating a nuisance or a known or suspected dangerous or unlawful condition.
Following advance written notice to the Unit Owner, such entry shall be made at a reasonable time
and in a manner that does not disrupt use of such Unit and with as little inconvenience to the
Owners as is practicable under the circumstances and any damage caused thereby shall be repaired
by the Association.
13.3 Owner’s Obligation to Maintain Units. Notwithstanding anything in this
Declaration to the contrary, the Owner at the Owner's expense shall maintain and keep in repair
the interior of the Unit, including the fixtures and utilities located in the Unit to the extent current
repair shall be necessary in order to avoid damaging other Units or the Common Areas and
Facilities. All fixtures, equipment, and utilities installed and included in a Unit serving only that
Unit, commencing at a point where the fixtures, equipment and utilities enter the Unit, shall be
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maintained and kept in repair by the Owner of that Unit. An Owner shall also maintain and keep
in repair any entry door or doors serving such Unit. An Owner shall not allow any action or work
that will impair the structural soundness of the improvements, impair the proper functioning of the
utilities, heating, ventilation, or plumbing systems or integrity of any Building, or impair any
easement or hereditament. Except as otherwise provided in this Declaration, an Owner shall also
have the obligation to maintain and keep in repair all appurtenant Limited Common Areas and
Facilities at such Owner's expense, if any, appurtenant to a Unit. Except as otherwise set forth in
Section 6.2.7, no Owner shall alter any Common Areas and Facilities without the prior written
consent of the Association.
13.4 Failure to Maintain. In the event that portions of a Unit or other improvements are
not properly maintained and repaired, and if the maintenance responsibility for the unmaintained
improvement lies with the Owner of the Unit, or in the event that such improvements are damaged
or destroyed by an event of casualty and the Owner does not take reasonable measures to diligently
pursue the repair and reconstruction of the damaged or destroyed improvements to substantially
the same condition in which they existed prior to the damage or destruction, then the Association,
after written notice to the Owner and the expiration of a thirty (30) day cure period, and with the
approval of the Management Committee, shall have the right to enter upon the Unit to perform
such work as is reasonably required to restore the Unit and other improvements to a condition of
good order and repair; provided, however, if such repair and reconstruction due to an event of
casualty cannot be reasonably performed within such thirty (30) day cure period, the Owner shall
have such time as reasonably required to perform such repair and reconstruction so long as the
work has been commenced within such cure period and is diligently pursued to completion. All
costs incurred by the Association in connection with the restoration shall be reimbursed to the
Association by the Owner of the Unit, upon demand. All unreimbursed costs shall be a lien upon
the Unit until reimbursement is made. The lien may be enforced in the same manner as a lien for
an unpaid Assessment levied in accordance with Article XII of this Declaration.
ARTICLE XIV
INSURANCE
14.1 Insurance Policies. The Association shall at all times maintain in force insurance
meeting the following requirements:
14.1.1 Blanket Insurance. A “master” or “blanket” type policy of property
insurance shall be maintained covering the entire Project, including: Common Areas and
Facilities; Limited Common Areas and Facilities; the Building; all Units, including any
fixtures, improvements, or betterments installed at any time in a Unit or the Limited
Common Areas and Facilities appurtenant thereto; fixtures, machinery, building service
equipment, personal property and supplies comprising a part of the Common Areas and
Facilities maintained for the service of the Project or owned by the Association, but
excluding items normally not covered by such policies. References herein to a “master”
or “blanket” type policy of property insurance are intended to denote single entity insurance
coverage. At a minimum, such “master” or “blanket” policy shall afford protection against
all risks of direct physical loss commonly insured against, including fire and extended
coverage perils, which are customarily covered with respect to projects similar to the
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Project in construction, location, and use. Such “master” or “blanket” policy shall be in an
amount not less than one hundred percent (100%) of the full replacement cost of the insured
property at the time the insurance is purchased and at each renewal date, excluding items
normally excluded from coverage. Each Owner is an insured person under a property
insurance policy. If the Management Committee deems such advisable, the insurance
policy shall include either of the following endorsements to assure full insurable value
replacement cost coverage: (ii) a Guaranteed Replacement Cost Endorsement (under
which the insurer agrees to replace the insurable property regardless of the cost) and, if the
policy includes a co-insurance clause, an Agreed Amount Endorsement (which waives the
requirement for co-insurance); or (ii) Replacement Cost Endorsement (under which the
insurer agrees to pay up to one hundred percent (100%) of the property’s insurable
replacement cost but no more) and, if the policy includes a co-insurance clause, an Agreed
Amount Endorsement (which waives the requirement for co-insurance). The deductible
amount for such a policy covering the Common Areas and Facilities shall be determined
by the Management Committee, subject to applicable law. The Association shall set aside
an amount equal to the amount of the property insurance policy deductible or, if the policy
deductible exceeds ten thousand Dollars ($10,000), an amount not less than ten thousand
Dollars ($10,000).
14.1.2 General Liability Insurance. The Association shall maintain in force, and
pay the premium for a policy providing comprehensive general liability insurance coverage
covering all of the Common Areas and Facilities, Building exteriors, public ways in the
Project, all other areas of the Project that are under the Association’s supervision, and any
commercial spaces owned by the Association, if any, whether or not such spaces are leased
to some third party. The coverage limits under such policy shall be in amounts generally
required by private institutional mortgage investors for projects similar to the Project in
construction, location, and use. Nevertheless, such coverage shall be for at least Two
Million and 00/100 Dollars ($2,000,000.00) for bodily injury, including deaths of persons,
and property damage arising out of a single occurrence. Coverage under such policy shall
include, without limitation, legal liability of the insureds for property damage, bodily
injuries and deaths of persons in connection with the operation, maintenance, or use of the
Common Areas and Facilities, Building exteriors, and legal liability arising out of lawsuits
related to employment contracts of the Association. Additional coverages under such
policy shall include protection against such other risks as are customarily covered with
respect to projects similar to the Project in construction, location, and use, including but
not limited to (where economically feasible and if available), bailee’s liability, elevator
collision liability, garage keeper’s liability, host liquor liability, contractual and all-written
contract insurance, workers’ compensation and employer’s liability insurance, and
comprehensive automobile liability insurance. If such policy does not include “severability
of interest” in its terms, the policy shall include a special endorsement to preclude an
insurer’s denial of any Owner’s claim because of negligent acts of the Association or any
other Owner. Such policy shall provide that it may not be canceled or substantially
modified, by any party, without at least thirty (30) days’ prior written notice to the
Association and to each First Mortgagee which is listed as a scheduled holder of a
Mortgage in such policy.
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14.1.3 Fidelity Bonds. The Association shall at all times maintain in force and pay
the premiums for “blanket” fidelity bonds for all officers, members, and employees of the
Association and for all other persons handling or responsible for funds of or administered
by the Association whether or not that individual receives compensation for services.
Furthermore, where the Association has delegated some or all of the responsibility for the
handling of funds to the Common Area Manager, the Common Area Manager shall provide
“blanket” fidelity bonds, with coverage identical to such bonds required of the Association,
for the Common Area Manager’s officers, employees and agents handling or responsible
for funds of, or administered on behalf of, the Association. In addition, the Common Area
Manager shall, within a reasonable time period, submit evidence to the Association that he
or she has secured such fidelity insurance. The total amount of fidelity bond coverage
required shall be based upon the Association’s best business judgment and shall not be less
than the estimated maximum amount of funds, including reserve funds, in the custody of
the Association, or the Common Area Manager, as the case may be, at any given time
during the term of each bond.
14.1.4
D&O Coverage. The Association shall maintain directors and officers
coverage for members of the Management Committee and any other parties that the
Management Committee elects to cover by such insurance, which may include, without
limitation, the Common Area Manager, committee members, volunteers, and Declarant
representatives.
14.1.5 Name of Insureds. The name of the insured under each policy required to
be maintained by Section 14.1 shall be the Association for the use and benefit of the
individual Owners. (Said Owners shall be designated by name if required by law.)
Notwithstanding the requirement of the two (2) immediately foregoing sentences, each
such policy may be issued in the name of an authorized representative of the Association,
including any trustee with whom the Association has entered into an Insurance Trust
Agreement, or any successor to such trustee (each of whom shall be referred to herein as
the “Insurance Trustee”), for the use and benefit of the individual Owners. Loss payable
shall be in favor of the Association (or Insurance Trustee), as a trustee for each Owner and
each such Owner’s Mortgagee. Each Owner and each such Owner’s Mortgagee, if any,
shall be beneficiaries of such policy. Evidence of insurance shall be issued to each Owner
and Mortgagee upon request.
14.2 Required Endorsements. Each policy required to be maintained by Section 14.1
shall contain the standard mortgage clause, or equivalent endorsement (without contribution),
commonly accepted by private institutional mortgage investors in the area in which the Project is
located. In addition, such mortgage clause or another appropriate provision of each such policy
shall provide that the policy may not be canceled or substantially modified without at least ten (10)
days’ prior written notice to the Association and to each Mortgagee which is listed as a scheduled
holder of a Mortgage in the policy.
14.3 Additional Provisions. Each policy required to be maintained by Section 14.1 shall
provide, if available, for the following: (i) recognition of any insurance trust agreement; (ii) a
waiver of the right of subrogation against Owners individually; (iii) the insurance is not prejudiced
by any act or neglect of individual Owners which is not in the control of such Owners collectively

DMWEST #36277061 v15

41

or the Association; and (iv) the policy is primary in the event the Owner has other insurance
covering the same loss.
14.4 Management Committee Duties. In contracting for the policies of insurance
required to be maintained by Section 14.1, the Management Committee shall make reasonable
efforts to secure (where economically feasible and reasonably available) coverage commonly
required by private mortgage investors for projects similar in construction, location and use.
14.5 Additional Insureds. Notwithstanding any of the foregoing provisions and
requirements relating to property or liability insurance, there may be named as an insured on behalf
of the Association, the Association’s authorized representative, including any Insurance Trustee,
who shall have exclusive authority to negotiate losses under any policy providing such property
or liability insurance. Each Owner hereby appoints the Association, or any Insurance Trustee or
substitute Insurance Trustee designated by the Association, as his or her attorney-in-fact for the
purpose of purchasing and maintaining such insurance, including: (i) the collection and appropriate
disposition of the proceeds thereof; (ii) the negotiation of losses and execution of releases of
liability; (iii) the execution of all documents; and (iv) the performance of all other acts necessary
to accomplish such purpose. The Association, or any Insurance Trustee, shall receive, hold, or
otherwise properly dispose of any proceeds of insurance in trust for the use and benefit of the
Owners and their Mortgagees, as their interests may appear.
14.6 Insurance Provider Performance Requirements. Each insurance policy maintained
pursuant to the foregoing Sections 14.1.1, 14.1.2, and 14.1.3 shall be written by an insurance
carrier which is licensed to transact business in the State of Utah and which has a B general
policyholder’s rating or a financial performance index of six (6)or better in the Best’s Key Rating
Guide or an A or better rating from Demotech, Inc., or which is written by Lloyd’s of London. No
such policy shall be maintained where: (i) under the terms of the carrier’s charter, bylaws, or
policy, contributions may be required from, or assessments may be made against, an Owner, a
Mortgagee, the Management Committee, or the Association; (ii) by the terms of the carrier’s
charter, bylaws, or policy, loss payments are contingent upon action by the carrier’s board of
directors, policyholders, or members; or (iii) the policy includes any limiting clauses (other than
insurance conditions) which could prevent the party entitled (including, without limitation, the
Management Committee, the Association, or Owner) from collecting insurance proceeds. The
provisions of this Article XIV shall not be construed to limit the power or authority of the
Association to obtain and maintain insurance coverage, in addition to any insurance coverage
required hereunder, in such amounts and in such forms as the Association may deem appropriate
from time to time.
14.7 Regular Review. All insurance policies shall be reviewed at least annually by the
Management Committee in order to ascertain whether the coverage contained in the policies is
sufficient to make any necessary repairs or replacement of the Project which may have been
damaged or destroyed. In addition, such policies shall be reviewed to determine their compliance
with the provisions of this Declaration.
14.8 Owner to Insure. Notwithstanding anything in this Article XIV to the contrary, it
shall be the responsibility of each Owner, at such Owner's expense, to maintain physical damage
insurance on such Owner's personal property and furnishings and on any upgrade made to the
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structures and fixtures of the Owner’s Unit. In addition, an Owner may obtain such other and
additional insurance coverage on and in relation to the Owner's Unit as the Owner in the Owner's
sole discretion shall conclude to be desirable. However, none of such insurance coverages
obtained by such Owner shall affect any insurance coverage obtained by the Association or cause
the diminution or termination of that insurance coverage, nor shall such insurance coverage of an
Owner result in apportionment of insurance proceeds as between policies of insurance of the
Association and the Owner. An Owner shall be liable to the Association for the amount of any
such diminution of insurance proceeds to the Association as a result of insurance coverage
maintained by the Owner, and the Association shall be entitled to collect the amount of the
diminution from the Owner as if the amount were default Common Assessments, with the
understanding that the Association may impose and foreclose a lien for the payment due. Any
insurance obtained by an Owner shall include a provision waiving the particular insurance
company's right of subrogation against the Association and other Owners. Each Owner shall be
responsible to provide insurance coverage for the amount of any additional value to any Unit
caused by any improvement to the Unit made by such Owner and not initially made by Declarant,
including, but not limited to, the value of structural upgrades or fixtures supplied by the Owner, or
if the applicable insurance is to be provided by the Association, for any additional insurance costs
associated with such increased value due to the improvements.
14.9 Payment by Owners. An Owner who owns a Unit that has suffered Unit Damage
(as defined below) as part of a Covered Loss (as defined below) is responsible for an amount
calculated by applying the Unit Damage Percentage (as defined below) for that Unit to the amount
of the deductible under the property insurance policy of the Association. If an Owner does not
pay such amount within thirty (30) days after substantial completion of the repairs to the Unit, the
Association may levy an assessment against the Owner for that amount. As used in this paragraph,
“Covered Loss” means a loss, resulting from a single event or occurrence, that is covered by a
property insurance policy of the Association, “Unit Damage” means damage to a Unit or to Limited
Common Areas and Facilities applicable to that Unit, or both, and “Unit Damage Percentage”
means the percentage of total damage resulting in a Covered Loss that is attributable to Unit
Damage. If, in the exercise of the business judgment rule, the Management Committee determines
that a Covered Loss is likely not to exceed the property insurance policy deductible of the
Association and until it becomes apparent the covered loss exceeds the deductible of the property
insurance of the Association and a claim is submitted to the property insurance insurer of the
Association: (i) the Owner’s policy is considered the policy for primary coverage to the amount of
the policy deductible of the Association for Unit Damage; (ii) the Association is responsible for
any Covered Loss to any Common Areas and Facilities; (iii) an Owner who does not have a policy
to cover Unit Damage is responsible for that damage and the Association may recover any
payments the Association makes to remediate the Unit Damage; and (iv) the Association need not
tender the claim to the Association’s insurer. The Association shall provide notice to an Owner of
such Owner’s payment obligations described in this Subsection.
ARTICLE XV
DESTRUCTION OR DAMAGE
15.1 Appointment of Association. All of the Owners irrevocably constitute and appoint
the Association their true and lawful attorney-in-fact in their name, place and stead for the purpose
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of dealing with the Project upon its damage or destruction as hereinafter provided. Acceptance by
any grantee of a deed from Declarant or from any Owner shall constitute an appointment by said
grantee of the Association as his or her attorney-in-fact as herein provided. As attorney-in-fact,
the Association shall have full and complete authorization, right and power to make, execute and
deliver any contract, deed or other instrument with respect to the interest of an Owner which may
be necessary or appropriate to exercise the powers herein granted. All insurance proceeds shall be
payable to the Association except as otherwise provided in this Declaration.
15.2 Repair and Reconstruction. Repair and reconstruction of the improvements as used
herein means restoring the Project to substantially the same condition in which it existed prior to
the damage or destruction, with each Unit and the Common Areas and Facilities having
substantially the same vertical and horizontal boundaries as before.
15.3 Association’s Duties. In the event all or any part of the Project is damaged or
destroyed, the Association shall proceed as follows:
15.3.1 The Association shall give timely written notice to any Eligible Mortgagee
on a Unit who requests such notice in writing in the event of substantial damage to or
destruction of any part of the Common Areas or Facilities or a Unit subject to such First
Mortgage.
15.3.2 As soon as practicable after an event causing damage to or destruction of
any part of the Project, the Association shall obtain complete and reliable estimates of the
costs to repair and reconstruct the part of the Project damaged or destroyed.
15.3.3 If the proceeds of the insurance maintained by the Association equal or
exceed the estimated costs to repair and reconstruct the damaged or destroyed part of the
Project, such repair and reconstruction shall be carried out.
15.3.4 If the proceeds of the insurance maintained by the Association are less than
the estimated costs to repair and reconstruct the damaged or destroyed part of the Project
and if less than seventy-five percent (75%) of the Project is damaged or destroyed, such
repair and reconstruction shall nevertheless be carried out. The Association shall levy a
Special Common Assessment sufficient to provide funds to pay the actual costs of such
repair and reconstruction to the extent that such insurance proceeds are insufficient to pay
such costs. Such Special Common Assessment shall be allocated and collected as provided
in Section 12.1.4 hereof, except that the vote therein specified shall be unnecessary.
Further levies may be made in like manner if the amounts collected (together with the
proceeds of insurance) are insufficient to pay all actual costs of such repair and
reconstruction.
15.3.5 If the proceeds of the insurance maintained by the Association are less than
the estimated costs to repair and reconstruct the damaged or destroyed part of the Project
and if seventy-five percent (75%) or more of the Project is damaged or destroyed, such
damage or destruction shall be repaired and reconstructed, but only if within one hundred
(100) days following the damage or destruction, Owners entitled to vote one hundred
percent (100%) of the Total Votes of the Association vote to carry out such repair and
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reconstruction. If, however, the Owners do not, within one hundred (100) days after such
damage or destruction, elect by a unanimous vote to carry out such repair and
reconstruction, and if, to the extent permitted by the Condominium Act, Eligible
Mortgagees who represent at least fifty-one percent (51%) of the Total Votes of the
Association subject to Mortgages held by Eligible Mortgagees do not approve such repair
and reconstruction, the Association shall Record a notice setting forth such facts. Upon
the Recording of such notice, the following shall occur:
15.3.5.1
Owners;

the Project shall be deemed to be owned in common by the

15.3.5.2
Each Owner shall own an undivided interest in the Project
equal to his or her percentage ownership interest in the Common Areas and
Facilities;
15.3.5.3
Any liens affecting any of the Units shall be deemed to be
transferred, in accordance with the existing priorities, to the undivided interest of
the respective Owner in the Project; and
15.3.5.4
The Project shall be subject to an action for partition at the
suit of any Owner, in which event the net proceeds of any sale resulting from such
suit for partition, together with the net proceeds of the insurance of the Project, if
any, shall be considered as one fund and shall be divided among all Owners in an
amount equal to the percentage of undivided interest owned by each Owner in the
Project after first paying out of the respective share of each Owner, to the extent
sufficient for the purposes, all liens on the undivided interest in the Project owned
by such Owner.
15.3.6 In no event shall an Owner of a Unit or any other party have priority over
the holder of any First Mortgage on such Unit with respect to the distribution to such Unit
of any insurance proceeds.
15.4 Diligence. If the damage or destruction is to be repaired or reconstructed as
provided above, the Association shall, as soon as practicable after receiving the said estimate of
costs, commence and diligently pursue to completion the repair and reconstruction of that part of
the Project damaged or destroyed. The Association may take all necessary or appropriate action
to effect repair and reconstruction, as attorney in fact for the Owners, and no consent or other
action by any Owner shall be necessary in connection therewith, except as otherwise expressly
provided herein. The Project shall be restored or repaired to substantially the same condition in
which it existed prior to the damage or destruction, with each Unit and the Common Areas and
Facilities having the same vertical and horizontal boundaries as before. Any restoration or repair
of the Project, after a partial condemnation or damage due to an insurable hazard, shall be
performed substantially in accordance with this Declaration and the original architectural plans
and specifications.
15.5 Repair Fund. If repair or reconstruction is to occur, the insurance proceeds held by
the Association and any amounts received from Special Common Assessments made pursuant to
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Section 12.1.4 hereof shall constitute a fund for the payment of costs of repair and reconstruction
after casualty. It shall be deemed that the first money disbursed in payment for costs of repair and
reconstruction shall be made from insurance proceeds; if there is a balance after payment of all
costs of such repair and reconstruction, such balance shall be distributed to the Owners in
accordance with their undivided percentage interest in the Common Areas and Facilities.
15.6 Amendment of This Article. This Article XV shall not be amended unless Owners
entitled to vote at least seventy-five percent (75%) of the Total Votes of the Association (or sixtyseven percent (67%) of the Total Votes of the Association after the expiration or termination of
the Declarant Control Period) consent and agree to such amendment and such consent and
agreement is reflected in an instrument duly executed by the Association and Recorded in
accordance with the provisions of this Declaration.
ARTICLE XVI
TERMINATION
16.1 Vote Required. Except as otherwise provided in Article XIV and Article XV, the
Project may be terminated only by the affirmative vote of Owners holding at least seventy-five
percent (75%) of the Total Votes of the Association at a meeting of the Owners duly called for
such purpose.
16.2 Removal from the Condominium Act. The Owners may remove the Project from
the provisions of the Condominium Act by an instrument duly Recorded to that effect, provided
that the holders of all liens affecting any of the Units consent or agree by instruments duly
Recorded that their liens are transferred to the fractional ownership interest of the Owners in the
Project. Provided further, as long as Declarant has ownership rights in the Project, its consent shall
also be required to remove the Project from the provisions of the Condominium Act.
16.3 Termination Agreement. A termination agreement may provide that all the Project
shall be sold following termination. If, pursuant to the agreement, any real estate in the Project is
to be sold following termination, the termination agreement shall set forth the minimum terms of
the sale.
16.4 Sale of Property Following Termination. The Association, on behalf of the Owners,
may contract for the sale of real estate in the Project, but the contract is not binding on the Owners
until approved pursuant to Sections 16.1 and 16.2. If any real estate in the Project is to be sold
following termination, title to that real estate on termination vests in the Association as trustee for
all Owners. Thereafter, the Association has all powers necessary and appropriate to effect the sale.
Until the sale has been concluded and the proceeds of the sale distributed, the Association
continues in existence with all powers it had before termination. Proceeds of the sale shall be
distributed to Owners and Mortgagees as their interests may appear, based on the Owners
respective undivided interest in the Common Areas and Facilities. Unless otherwise specified in
the termination agreement, as long as the Association holds title to the real estate, each Owner and
their successors in interest have an exclusive right to occupancy of the portion of the real estate
that formerly constituted their Unit in accordance with the terms of this Declaration. During the
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period of that occupancy right, each Owner and their successors in interest remain liable for all
Common Assessments and other obligations imposed on Owners by this Declaration.
16.5 Distribution of Proceeds. Following termination of the Project, the proceeds of any
sale of real estate, together with the assets of the Association, shall be held by the Association as
trustee for Owners and Mortgagees as their interests may appear. Following termination,
Mortgagees holding Mortgages on the Units which were Recorded before termination may enforce
those liens in the same manner as any lienholder.
ARTICLE XVII
EMINENT DOMAIN
17.1 Notices. Whenever any proceeding is instituted that could result in the temporary
or permanent taking, injury or destruction of all or part of the Common Areas and Facilities or one
or more Units or portions thereof by the exercise of the power of, or power in, the nature of eminent
domain or by an action or deed in lieu of condemnation, the Management Committee and each
Owner shall be entitled to notice thereof and the Management Committee shall, and the Owners at
their respective expense may, participate in the proceedings incident thereto.
17.2 Condemnation of Common Areas and Facilities. With respect to the Common or
Limited Common Areas and Facilities, any damages or awards shall be determined for such taking,
injury or destruction as a whole and not for each Owner’s interest therein. After such
determination, each Owner shall be entitled to a share in the damages in the same proportion as
his or her ownership interest in the Common Areas and Facilities. This provision does not prohibit
a majority of the Owners from authorizing the Management Committee to use such damages or
awards for replacing or restoring the Common Areas and Facilities so taken on the remaining land
or on other acquired land, provided that this Declaration and the Plat are duly amended.
17.3 Condemnation of Units. With respect to one or more Units or portions thereof, the
damages or awards for such taking shall be deemed to be proceeds from insurance on account of
damages or destruction pursuant to Article XV above and shall be deposited with the Management
Committee as trustee. Even though the damage or awards may be payable to one or more Owners,
the Owners shall deposit the damages or awards with the Management Committee as trustee. In
the event an Owner refuses to so deposit his or her award with the Management Committee, then
at the option of the Management Committee, either a Special Common Assessment shall be made
against the defaulting Owner and his or her Unit in the amount of this award or the amount of such
award shall be set off against the sum hereafter made payable to such Owner.
17.4 Removal from the Condominium Act. In the event the Project is removed from the
provisions of the Condominium Act pursuant to Article XVI above, the proceeds of the damages
or awards shall be distributed or used in accordance with the Owners respective undivided interest
in the Common Areas and Facilities.
17.5 Result of Condemnation. If one or more Units are taken, in whole or in part, and
the Project is not removed from the provisions of the Condominium Act, the taking shall have the
following effects:
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17.5.1 If the taking reduces the size of a Unit and the remaining portion of the Unit
may be made tenantable, the Unit shall be made tenantable. If the cost of such work
exceeds the amount of the award, the additional funds required shall be assessed against
the Owner of the Unit. The balance of the award, if any, shall be distributed to the
Mortgagee to the extent of the unpaid balance of its Mortgage and the excess, if any, shall
be distributed to the Owner.
17.5.2 If the taking destroys or so reduces the size of a Unit that it cannot be made
tenantable, the award shall be distributed to the Mortgagee of the Unit to the extent of the
unpaid balance of its Mortgage and the excess, if any, shall be distributed to the Owner
thereof. The remaining portion of such Unit, if any, shall become a part of the Common
Areas and Facilities and shall be placed in condition for use by all Owners in the manner
approved by the Management Committee. The ownership interest in the Common Areas
and Facilities appurtenant to the Units that continue as part of the Project shall be equitably
adjusted to distribute the ownership of the Common Areas and Facilities among the
reduced number of Owners.
17.6 Amendment Following Condemnation. Changes in Units, in the Common Areas
and Facilities and in the ownership of the Common Areas and Facilities that are affected by the
taking referred to in this Article XVII shall be evidenced by an amendment to this Declaration and
the Plat, which need not be approved by the Owners.
ARTICLE XVIII
MORTGAGEE PROTECTION
18.1 Roster of Mortgagees. Upon written request made to the Association by a First
Mortgagee, or an insurer or governmental guarantor of a First Mortgage, which written request
shall identify the name and address of such First Mortgagee, insurer or governmental guarantor
and Unit Number, any such First Mortgagee, insurer or governmental guarantor shall be entitled
to timely written notice of:
18.1.1
Any condemnation loss or any casualty loss which affects a material
portion of the Project or any Unit on which there is a First Mortgage held, insured or
guaranteed by such First Mortgagee, insurer or governmental guarantor;
18.1.2
Any delinquency in the payment of Common Assessments or charges
owed by an Owner, whose Unit is subject to a First Mortgage held, insured or guaranteed
by such First Mortgagee, insurer or governmental guarantor, which default remains
uncured for a period of sixty (60) days;
18.1.3
Any lapse, cancellation or material modification of any insurance policy
or fidelity bond maintained by the Association;
18.1.4
Any proposed action which would require the consent of a specified
percentage of Eligible Mortgagees as specified in Section 18.2 below or elsewhere herein;
18.1.5
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18.1.6
Any proposed change to the boundaries of the Unit encumbered by a
First Mortgage.
18.2 Consent of Eligible Mortgagees. Except as provided elsewhere in this Declaration,
or except as provided by the Condominium Act, the vote or prior written consent of Owners
entitled to vote at least sixty-seven percent (67%) of the Total Votes of the Association (unless
pursuant to a specific provision of this Declaration the consent of Owners entitled to vote a greater
percentage of the votes in the Association is required, in which case such specific provisions shall
control), and Eligible Mortgagees holding First Mortgages on Units having at least fifty-one
percent (51%) of the votes of the Units subject to First Mortgages held by Eligible Mortgagees
shall be required to abandon or terminate the legal status of the Project after substantial destruction
or condemnation occurs. Any Mortgagee, insurer or governmental guarantor who receives a
written request from the Association to approve additions or amendments to the constituent
documents and who fails to deliver or post to the Association a negative response within sixty (60)
days shall be deemed to have approved such request, provided the written request was delivered
by certified or registered mail, with a “return receipt” requested.
18.3 Assessment Lien Subordinate. The lien or claim against a Unit for unpaid
assessments or charges levied by the Association pursuant to this Declaration shall be subordinate
to the First Mortgage affecting such Unit if the First Mortgage was Recorded before the delinquent
assessment was due; and the First Mortgagee thereunder that comes into possession of or that
obtains title to such Unit shall take the same free of such lien or claim for unpaid assessment or
charges, but only to the extent of assessments or charges which accrue prior to foreclosure of the
First Mortgage, exercise of a power of sale available thereunder, or taking of a deed or assignment
in lieu of foreclosure. No assessment, charge, lien, or claim which is described in the preceding
sentence as being subordinate to a First Mortgage shall be collected or enforced by the Association
from or against a First Mortgagee, a successor in title to a First Mortgagee, or the Unit affected or
previously affected by the First Mortgage concerned. All taxes, Common Assessments and
charges that may become liens prior to the First Mortgage under Utah law relate only to the
individual Units and not to the Project as a whole.
18.4 Payment of Taxes and Other Charges. In the event any taxes or other charges which
may or have become a lien on the Common Areas and Facilities are not timely paid, or in the event
the required insurance described in Section 14.1.1 lapses, is not maintained, or the premiums
therefore are not paid when due, any Mortgagee or any combination of Mortgagees may jointly or
singly, pay such taxes or premiums or secure such insurance. Any Mortgagee which expends
funds for any of such purposes shall be entitled to immediate reimbursement therefore from the
Association.
18.5 Estoppel Certificate. If requested in writing by an Eligible Mortgagee, the Eligible
Mortgagee shall be entitled to receive a written certificate from the Association within ten (10)
business days after such request setting forth the following: (a) the amount of any Common
Assessments, Special Common Assessments, or any other fees then currently due and payable by
the owner of the Unit on which the Eligible Mortgagee has or is proposed to have a First Mortgage;
(b) whether any default exists on the part of the Unit Owner under the Condominium Documents,
and if so, specifying the nature thereof; (c) whether this Declaration has been modified or amended
in any way by the Association and if so, then stating the nature thereof; (d) whether this Declaration
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is in full force and effect; and (e) any judgment rendered against the Association that is in effect
at the time of the request by the Eligible Mortgagee.
18.6
Interpretation of Condominium Declaration. This Declaration shall in no way be
interpreted to give an Owner, the Association, or any other party priority over any rights of a First
Mortgagee of the Unit pursuant to its Mortgage in the case of payment to the Owner of insurance
proceeds or condemnation awards for losses to, or a taking of, Units and/or all or portions of the
Common Areas and Facilities.
18.7 Maintaining Association Records. The Association shall maintain and have current
copies of the Condominium Documents, and other rules concerning the Project as well as its own
books (including the most recent approved minutes), records, and financial statements (including
the most recent approved budget) available for inspection by Owners or by holders, insurers, and
guarantors of First Mortgages that are secured by Units in the Project. Generally, these documents
shall be available during normal business hours and as required by the Nonprofit Act and the
Condominium Act, including on any active website that may be maintained by the Association.
All requests by an Owner to inspect or copy Association documents shall follow the requirements
set forth in the Nonprofit Act and the Condominium Act.
18.8 Amendment to this Article. No Amendment to this Article XVIII shall materially
adversely affect the rights of an Eligible Mortgagee under this Article XVIII who has Recorded a
valid First Mortgage prior to the Recordation of any such Amendment.
ARTICLE XIX
AMENDMENT
19.1 Amendment by Owners. Except as provided elsewhere in this Declaration, any
amendment to this Declaration or the Plat shall require the affirmative vote of at least sixty-seven
percent (67%) of the Total Votes of the Association cast in person or by proxy at a meeting duly
called for such purpose or otherwise approved in writing by such Owners without a meeting. Any
amendment authorized pursuant to this Article shall be accomplished through the Recordation of
an instrument executed by the Association. In such instrument an officer or member of the
Management Committee of the Association shall certify that the vote required by this Article for
amendment has occurred.
19.2 Amendment by Declarant. Declarant alone may amend or terminate this
Declaration or the other Condominium Documents prior to the closing of a sale of the first Unit.
Notwithstanding anything contained in this Declaration or the other Condominium Documents to
the contrary, this Declaration and the other Condominium Documents may also be amended
unilaterally at any time and from time to time by Declarant: (i) if such Amendment is necessary to
bring any provision into compliance with any applicable governmental statute, ordinance, rule, or
regulation or judicial determination which shall be in conflict therewith; (ii) to make technical
corrections to fix mistakes or remove/clarify ambiguities; (iii) if such Amendment is reasonably
necessary to enable a title insurance company to issue title insurance coverage with respect to the
Project or any Unit; or (iv) if such Amendment is necessary in connection with Declarant’s
exercise of any of its Developmental Rights. Further, prior to the expiration of the Declarant
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Control Period, Declarant may unilaterally amend this Declaration or the other Condominium
Documents for any other purpose so long as any such Amendment does not materially adversely
affect title to any property without the consent of the affected Owner.
19.3 Amendment at Request of Government Agency. Anything in this Article XIX or
Declaration to the contrary notwithstanding, Declarant also reserves the unilateral right to amend
all or any part of this Declaration to such extent and with such language as may be requested by a
State Department of Real Estate (or similar agency), FHA, VA, the FHLMC or FNMA, or as
requested by any other federal, state or local governmental agency which requests such an
Amendment as a condition precedent to such agency’s approval of this Declaration or approval of
the sale of Units, or by any lending institution as a condition precedent to lending funds upon the
security of any Unit(s) or any portions thereof. Any such amendment shall be effected by the
Recordation by Declarant of an Amendment duly signed by Declarant, specifying the nature of the
qualifying reason for such amendment pursuant to this Section 19.3. Recordation of such an
Amendment shall be deemed conclusive proof of the agency’s or institution’s request for such an
amendment, and such Amendment, when Recorded, shall be binding upon all Units and all persons
having an interest therein. It is the desire of Declarant to retain control of the Association and its
activities during the anticipated period of planning and development. If any amendment requested
pursuant to the provisions of this Article XIX deletes, diminishes or alters such control, Declarant
alone shall have the right to amend this Declaration to restore such control.
19.4 Condominium Plat Amendments. Notwithstanding anything contained in this
Declaration to the contrary, because the Plat has been Recorded prior to the construction of the
Units, Declarant reserves the right to unilaterally amend the Plat at any time, and from time to
time, if such amendment is necessary to make technical corrections, to satisfy the requirements of
any governmental authority, to correct mistakes, remove/clarify ambiguities or to accurately reflect
the “as-built” Units on the Plat. Such amendment is expressly authorized and may be undertaken
by Declarant without the joinder or consent of any other Owners, unless such joinder or consent is
required under applicable law.
19.5 Preservation of Developmental Rights and Control. It is the desire of Declarant to
preserve its Developmental Rights and retain control of the Association and its activities during
the anticipated period of planning and development of the Project. Any Amendment pursuant to
the provisions of this Article XIX that diminishes or alters any Developmental Right or such
control of the Association shall be deemed null, void, and of no effect whatsoever unless Declarant
has joined in the execution of such Amendment.
ARTICLE XX
PROJECT DESIGN REVIEW COMMITTEE
20.1 Purpose. Prior to any review or approval by Moab City, the Project Design Review
Committee shall be the first to review, study and either approve, reject, or request resubmittal of
proposed improvements to a Unit, all in compliance with this Declaration and the Project Quality
Standard, and as further set forth in the rules and regulations of the Project Design Review
Committee and the Project Design Guidelines. The Project Design Review Committee reserves
the right, but not the obligation, to promulgate, enforce and interpret the Project Design Guidelines,
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provided that the Project Design Review Committee’s determinations or functions do not
contradict or supersede the duties and responsibilities of Moab City.
20.2 Membership of Project Design Review Committee. The Project Design Review
Committee shall be composed of individuals or entities as Declarant may determine in its sole and
subjective discretion, which individuals need not be Owners. So long as Declarant owns any Unit
or other property within the Project, the Project Design Review Committee shall consist of four
(4) regular members, two (2) of whom shall be appointed, removed and replaced by, and serve at
the pleasure of Declarant, in its sole and subjective discretion. At such time as Declarant no longer
owns any Unit or other property within the Project, the Project Design Review Committee shall
consist of such number of regular and alternate members as the Management Committee may deem
appropriate from time to time (but in no event less than three (3) nor more than seven (7) regular
members, nor less than one (1) nor more than three (3) alternate members), each of whom shall be
appointed by, and serve at the pleasure of, the Management Committee in accordance with any
rules and regulations of the Project Design Review Committee and the Project Design Guidelines.
Declarant may at any time voluntarily surrender in writing its right, as Declarant, to appoint and
remove two (2) members of the Project Design Review Committee pursuant to this Section 20.2
and in that event, Declarant may require, for so long as such Declarant owns any Unit or other
property within the Project, that specified actions of the Project Design Review Committee, as
described in a Recorded instrument executed by Declarant, be approved by Declarant before they
become effective.
20.3 Expenses of the Project Design Review Committee. All expenses of the Project
Design Review Committee shall be paid by the Association, subject to Declarant’s or the
Association’s right to charge a reasonable design review fee to defray such expenses.
20.4 Project Design Guidelines. The Project Design Review Committee may adopt,
establish, and publish from time to time the Project Design Guidelines. The Project Design
Guidelines are designed to complement and be consistent with the purposes and operations at the
Project, as described in the Condominium Documents. The Project Design Guidelines, if adopted,
shall define and describe the design standards for the Project and the various uses within the Project
and shall not contradict the purposes expressed in the Condominium Documents. The Project
Design Guidelines may be modified or amended from time to time by the Project Design Review
Committee. The Project Design Review Committee, in its sole discretion, may excuse compliance
with such Project Design Guidelines as are not necessary or appropriate in specific situations and
may permit compliance with different or alternative requirements. The Project Design Guidelines
shall not be subject to modification or amendment by the Management Committee or Owners. The
Project Design Guidelines shall be established solely by the Project Design Review Committee
and Declarant. Should the Project Design Review Committee elect not to adopt the Project Design
Guidelines, proposed developments and improvements to a Unit shall be subject to reasonable
review by the Project Design Review Committee in compliance with the overall nature of the
Project.
20.5 Procedural Rules. As part of the Project Design Guidelines, if any are adopted, the
Project Design Review Committee shall make and publish such rules and regulations as it may
deem appropriate to govern its proceedings. Appeals shall be conducted as provided in the Rules
and Regulations and the Project Design Guidelines.
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20.6 Limitation of Liability. The Project Design Review Committee shall use
reasonable judgment in approving or disapproving all plans and specifications submitted to it.
Neither the Project Design Review Committee, nor any individual Project Design Review
Committee member, shall be liable to any person for any official act of the Project Design Review
Committee in connection with submitted plans and specifications, except to the extent the Project
Design Review Committee or any individual Project Design Review Committee member acted
with willful misconduct, intent to inflict harm on the Association or an Owner, or gross negligence.
Approval by the Project Design Review Committee does not necessarily assure approval by Moab
City. Notwithstanding that the Project Design Review Committee has approved plans and
specifications, neither the Project Design Review Committee, any of its members, Declarant, the
Association, nor the Management Committee, shall be responsible or liable to any Owner, other
developer or contractor with respect to any loss, liability, claim, or expense which may arise by
reason of such approval of the construction of any Unit or other improvement. Neither the
Management Committee, the Project Design Review Committee, or any agent thereof, Declarant,
any affiliate of Declarant, and any of Declarant’s members, employees, agents or consultants shall
be responsible in any way for any defects in any plans or specifications submitted, revised or
approved in accordance with the provisions of the Condominium Documents, nor for any structural
or other defects in any work done according to such plans and specifications. In all events the
Project Design Review Committee shall be defended and indemnified by the Association in any
such suit or proceeding which may arise by reason of the Project Design Review Committee’s
decision. The Association, however, shall not be obligated to indemnify any member of the Project
Design Review Committee to the extent any such member of the Project Design Review
Committee shall be adjudged to be liable for willful misconduct, intentional infliction of harm on
the Association or an Owner, or gross negligence in the performance of his or her duty as a member
of the Project Design Review Committee, unless and then only to the extent that the court in which
such action or suit may be brought shall determine upon application that, despite the adjudication
of liability but in view of all circumstances of the case, such person is fairly and reasonably entitled
to indemnification for such expense as such court shall deem proper.
ARTICLE XXI
VOTING
21.1 Voting Rights. At any meeting of the Association, each Owner of a Unit, including
Declarant, either in person or by proxy, shall be entitled to the same number of votes as specified
on Exhibit B, which votes shall be appurtenant to each respective Unit as set forth on such Exhibit
B. The voting rights appurtenant to each Unit shall vest upon execution and Recording of this
Declaration.
21.2 Permanent Character. The number of votes appurtenant to each Unit shall have a
permanent character, and, except as otherwise permitted and provided for in this Declaration, shall
not be altered without the consent of sixty-seven percent (67%) of the Unit Owners expressed in a
duly Recorded amendment.
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ARTICLE XXII
EASEMENTS
22.1 Encroachment on Easements. If any part of the Common Areas and Facilities
encroaches or shall hereafter encroach upon a Unit or Units, an easement for such encroachment
and for the maintenance of the same shall and does exist. If any part of a Unit encroaches or shall
hereafter encroach upon the Common Areas and Facilities, or upon an adjoining Unit or Units, an
easement for such encroachment and for the maintenance of the same shall and does exist. Such
easements shall extend for whatever period the encroachment exists. Such encroachments shall
not be considered to be encumbrances either on the Common Areas and Facilities or the Units.
Encroachments referred to herein include, but are not limited to, encroachments caused by error
in the original construction of any improvement constructed or to be constructed within the Project,
by error in the Plat, by settling, rising or shifting of the earth, or by changes in position caused by
repair or reconstruction of the Project or any part thereof.
22.2 Easement for Improvements. Declarant hereby reserves an easement throughout the
Project for the purpose of completing all improvements contemplated by this Declaration.
Improvements, including Units, Common Areas and Facilities and Limited Common Areas and
Facilities, may encroach upon portions of the Common Areas and Facilities of earlier completed
portions of the Project. A perpetual easement for such encroachment and the activities necessary
to repair, maintain and operate such improvements is hereby granted.
22.3 Easement for Other Facilities. It is acknowledged that Declarant and its affiliates
may develop, without obligation, other residential and recreational facilities within or nearby the
Project, and that such facilities may be intended to create a community of accommodations and
amenities. In furtherance of such objective, Declarant shall have the right to grant easements,
licenses, leases, and other use rights in and to portions of the Common Areas and Facilities of the
Project, at Declarant’s sole and subjective discretion, without the vote or concurrence of Owners,
Mortgagees or the Association, which may benefit owners of interests in other projects within or
nearby the Project.
22.4 Easement over Common Areas and Facilities. Each Owner shall have the right to
ingress and egress over, upon and across the Common Areas and Facilities as necessary for access
to the Unit he or she is occupying and to any Limited Common Areas and Facilities appurtenant
to his or her Unit, and shall have the right to the horizontal, vertical and lateral support of his or
her Unit.
22.5 Association Easement. The Association shall have an easement to make such use
of the Common Areas and Facilities as may be necessary or convenient to perform the duties and
functions that it is obligated or permitted to perform pursuant to this Declaration, including,
without limitation, the right to construct and maintain the Common Areas and Facilities for use by
the Owners and the Association.
22.6 Construction Easement. Declarant shall have a temporary construction easement
over the Common Areas and Facilities for the purpose of doing all things that are reasonably
necessary as a part of constructing future phases of the Project including all future Buildings and
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other physical improvements as well as all Units and Common Areas and Facilities. The Owners
of Units which have been constructed in prior phases do hereby acknowledge and agree that there
will be construction activities, congestion, increased parking area usage and varying parking
configurations, construction stagings, cranes, blocked intersections, restricted access to and from
the Project, traffic, noises, dust, odors, vibrations, and the like which may temporarily disrupt their
quiet enjoyment of their Units and the Common Areas and Facilities appurtenant thereto, and such
Owners do hereby waive any right to object to such construction activity. Declarant’s construction
activities pursuant to the easement granted hereunder shall not be deemed to be a violation of the
restrictions set forth in Article X hereof.
22.7 Easement for Infrastructure. Declarant, for itself and its successors and assigns,
including Owners, retains a right and easement in and about the Building for the construction,
installation of any duct work, additional plumbing, or other additional services or utilities in the
Common Areas and Facilities in connection with the improvement or alteration of any Unit,
including the right of access to such areas of the Common Areas and Facilities as is reasonably
necessary to accomplish such improvements. In the event of a dispute among Owners with respect
to the scope of the easement reserved in this Article, the decision of the Management Committee
shall be final.
22.8 Grant Implied. All conveyances of Units within the Project hereafter made, whether
by Declarant or otherwise, shall be construed to grant and reserve such easements as are provided
herein, even though no specific reference to such easements appears in any such conveyance.
22.9 Satellite and Telecommunication Facilities. Declarant reserves a non-exclusive
easement for itself and its assignees to construct, operate, maintain, repair and replace all types of
satellite and telecommunication facilities within the Project. In connection with this easement,
Declarant shall also be authorized to designate the location of all such facilities within the Project.
Outdoor satellite and telecommunication facilities shall be centrally located on the roof of each
Building, and the placement of all such facilities shall comply with applicable requirements
(including requirements relating to appearance) in the Rules and Regulations and the Project
Design Guidelines. Declarant further reserves a right of access to such facilities over, across, and
through all other Common Areas and Facilities of the Project in order to access the
telecommunications facilities to exercise the rights established herein. Declarant may transfer by
easement, license agreement or other conveyance the rights reserved hereunder to one or more
telecommunication facilities providers. Declarant may exercise all of the rights under this Section
22.9 without the consent of any Owner, Mortgagee or the Association. The Association, on behalf
of all Owners, agrees to execute such further and additional instruments as may be requested by
Declarant documenting the rights hereunder, in a form satisfactory to Declarant, and any assignee
of its rights hereunder.
22.10 Utility Easement. There is hereby created a general easement upon, across, over,
in, and under all of the Property for ingress and egress and for installation, replacement, repair,
and maintenance of all utilities, including but not limited to water, sewer, gas, telephone, irrigation,
electricity, and a cable communication system. By virtue of this easement, it shall be expressly
permissible and proper for the companies providing electrical, telephone, data transmission, and
other communication services to erect and maintain the necessary equipment on or beneath the
Property and to affix and maintain electrical, communications, and telephone wires, circuits, and
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conduits under the Property. Any utility company using this general easement shall use its best
efforts to install and maintain the utilities provided without unduly disturbing the uses of the
Owners, the Association, and Declarant shall: (i) prosecute its installation and maintenance
activities as promptly as reasonably possible; (ii) and shall restore the surface to its original
condition as soon as possible after completion of its work. Should any utility company furnishing
a service covered by the general easement request a specific easement by separate recordable
document, Declarant or the Management Committee shall have, and are hereby given, the right
and authority to grant such easement upon, across, over, or under any part or all of the Property
without conflicting with the terms hereof. The easements provided for in this Section 22.10 shall
in no way affect, avoid, extinguish, or modify any other Recorded easement on the Property.
Notwithstanding the foregoing grant of blanket utility easements, Declarant reserves the right to
Record an instrument which narrows and limits such grant of utility easement to the normal
easement width of the utility in those specific areas of the Project which actually contain the utility
facilities as described in such instrument and for the purposes described therein. Such reserved
right is subject to the utility companies’ rights then located under the real property depicted on the
Plat.
22.11 Public Safety Easement. A general easement is hereby granted to all police, sheriff,
fire protection, ambulance, and all other similar emergency agencies or persons to enter upon all
streets and upon the Property in the proper performance of their duties.
22.12 Streets, Parking, and Facilities. Declarant reserves (i) the right to dedicate any
access roads and streets serving the Property for and to public use, to grant road easements with
respect thereto and to allow such street or road to be used by owners of adjacent land; and (ii) the
right to enter into, establish, execute, amend, and otherwise perform under contracts and
agreements for the use, lease, repair maintenance or regulation of parking or recreational facilities,
which may or may not be a part of the Property for the benefit of the Owners, or the Association.
The Rules and Regulations may set forth additional requirements and restrictions on the size and
types of vehicles that may be parked within the Project and the duration and location of such
parking. Furthermore, the Plat may indicate or set forth particular driveways for which no parking
is allowed. No motor vehicle which is inoperable shall be allowed on the Property. Any
unauthorized motor vehicle which remains parked over 72 hours shall be subject to removal by
the Association, at the vehicle owner’s expense. If parking spaces are designated on the site for
individual Units, each such space is for the exclusive use of the Unit Owner with the corresponding
identification. If parking areas are not designated on the Plat with Unit Numbers, the Management
Committee, or the Manager on behalf of the Management Committee, may assign and post signage
with respect to vehicle parking spaces as it deems appropriate to facilitate the orderly operation of
the Project in accordance with the Project Quality Standard, including, without limitation, for each
Unit, and for compliance with the Americans with Disabilities Act and other applicable law (each
user of such assigned parking space a “Parking Patron”). Each Parking Patron shall have the
exclusive right to use and enjoy the parking spaces specifically assigned by the Management
Committee for the benefit of the Parking Patron. The Association shall continue to keep such
assigned parking spaces in a good state of repair, consistent with the Project Quality Standard.
Recreational vehicles, boats, travel trailers and similar property may not be parked at any time on
the Property unless otherwise permitted by the Rules and Regulations.
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22.13 Easement for Paths. Declarant reserves the right to grant easements for trails,
pathways, sidewalks, pedestrian corridors, bike paths, and the like (collectively, “Paths”) to and
for the benefit of the Association, Owners, and other entities and individuals not within the Project,
together with the right to enter into, establish, execute, amend, and otherwise perform under
contracts and agreements for the use, repair, maintenance and regulation of such Paths. The Rules
and Regulations may set forth additional requirements and restrictions on the use of the Paths.
22.14 Access to Commercial Units. All customers, clients, patrons, and licensees of
Commercial Owners shall be permitted to enter upon the Project, and Declarant hereby grants and
conveys to such parties a non-exclusive license across the Common Areas and Facilities to the
extent reasonably necessary for access to such Commercial Units.
22.15 Relocation of Easements; Grant Implied. Declarant, prior to the expiration of the
Declarant Control Period, or thereafter the Association, shall have the right to relocate and/or
reconfigure any and all the easements or licenses described in this Declaration from time to time
as it sees fit without the consent of any Owners. All conveyances of Units within the Project
hereafter made, whether by Declarant or otherwise, shall be construed to grant and reserve such
easements and/or licenses as are provided herein, even though no specific reference to such
easements appears in any such conveyance.
22.16 Communication and Design Elements Easement. Declarant reserves for itself, its
affiliates, and its and their assignees a non-exclusive easement and right-of-way across, over,
above, through, within and under such portions of the Project as may be reasonably necessary to
construct, install, operate, maintain, repair and replace all types of telecommunication facilities,
solar power installations, solar energy improvements and products, Leadership in Energy and
Environmental Design (“LEED”) features, and all other types of green and environmental features
that save water and energy (“Communication and Design Elements”). Declarant further reserves
a right to exclusive ownership and control of and access to such Communication and Design
Elements over, across, and through all other Common Areas and Facilities of the Project, including
without limitation all heating, ventilation and air conditioning systems, rooftops, eaves and all
exterior components of the Buildings, in order to access, service, maintain, install and own the
Communication and Design Elements and to exercise the rights established herein. Declarant may
transfer by easement, license agreement or other conveyance the rights reserved hereunder to one
or more providers of or to the Communication and Design Elements. Declarant may unilaterally
exercise all of the rights under this Section 22.16 without the consent of any Owner, Mortgagee or
the Association. The Management Committee, on behalf of all Owners and the Association, agrees
to execute such further and additional instruments as may be requested by Declarant documenting
the rights hereunder, in a form satisfactory to Declarant, and any assignee of its rights hereunder.
22.17 Commercial Services Easement. There is reserved to the Commercial Owners,
their express successors, transferees, designees, agents, assigns and co-licensees, the exclusive
right to provide room service and any other hospitality services on the Project, including the nonexclusive right to sell, serve and deliver alcoholic beverages of every kind and character to and
within all portions of the Project, specifically including the Commercial Units, the Guest Units,
the Common Areas and Facilities, and all Limited Common Areas and Facilities appurtenant to
such Units. The exercise or grant of such exclusive and non-exclusive rights shall not be deemed
to preclude, prevent or prohibit other uses of the Common Areas and Facilities or the Units not in

DMWEST #36277061 v15

57

conflict with such exclusive and non-exclusive rights (for example, a Commercial Unit may
include a bar and the service and sale of alcoholic beverages to its guests and patrons). Grantees
of any interest in the Project, by acceptance of any deed, lease or license, shall be and are hereby
bound by such reservation of rights.
22.18 Signage Easement. The Commercial Owner(s) shall have a permanent nonexclusive easement over, across and upon the Common Areas and Facilities for (i) the placement
and construction of signs associated with resort operations; and (ii) access to such signs for the
purposes of operation, maintenance, service, repair, improvement and replacement thereof, the
costs of which shall constitute Common Expenses. The size, content, style and location of such
signs shall be at the sole discretion and control of the Commercial Owner(s). Notwithstanding
Declarant’s reserved rights to maintain signs in connection with its marketing and sale of Units as
set forth in Sections 9.2 and 9.3, the Commercial Owner(s) owning such Commercial Units shall
have the exclusive right to maintain any signs, flags or advertising devices of any nature on the
Common Areas and Facilities of the Project, including, without limitation, promotional, political,
informational or directional signs or devices, or signs advertising the Project.
22.19 Sales and Marketing Easement. Declarant, its successors and assigns, and its and
their respective agents, employees, contractors, subcontractors, invitees and other authorized
personnel, shall have an easement for Sales and Marketing Rights as set forth in Section 9.3 above.
ARTICLE XXIII
NOTICES
23.1 Notices. Any notice permitted or required to be delivered as provided herein may
be delivered either personally, by first class mail, by express mail or overnight courier service
providing proof of delivery, or by electronic transmission. Consent to electronic notice is deemed
granted in the event an Owner provides an e-mail or other electronic address to the Association.
Notice to Owners shall be addressed to each Owner at the address given by such Owners to the
Management Committee for the purpose of service of such notice or to the Unit of such Owner if
no such address has been given to the Management Committee. Notice shall be deemed given
when (i) actually received if personally delivered or sent by overnight courier; (ii) if sent
electronically, when the transmission is received, except that if the transmission is received at a
time other than the normal business hours of the office at which it is received, on the next regular
business day; (iii) and if by mail, the earlier of the day actually received or the third business day
after the notice is deposited in the United States Mail, properly addressed and postage prepaid.
Such address may be changed from time to time by notice in writing to the Management
Committee addressed to:
Management Committee
High Desert Condominium Association, Inc.
1075 East 2100 South
Salt Lake City, Utah 84106
23.2 No Waiver. The failure of the Management Committee or its agents or designees
to insist, in one or more instances, upon the strict performance of any of the terms, covenants,
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conditions or restrictions of this Declaration, the Bylaws, and the Rules and Regulations, to
exercise any right or option herein or therein contained or to serve any notice or to institute any
action shall not be construed as a waiver or a relinquishment for the future of such term, covenant,
condition or restriction, but such term, covenant, condition or restriction shall remain in full force
and effect. The receipt and acceptance by the Management Committee or its agents or designees
of the payment of any assessment from an Owner with knowledge of the breach of any covenant
hereof shall not be deemed a waiver of such breach, and no waiver by the Management Committee
of any provision hereof shall be deemed to have been made unless expressed in writing and signed
by the Management Committee.
ARTICLE XXIV
ENFORCEMENT
24.1 Compliance with Condominium Documents. All Owners, Guests or lessees of an
Owner, and persons under Owner’s control, shall strictly comply with the provisions of the
Condominium Documents and decisions issued pursuant thereto. The Association and any
aggrieved Owner shall have a right of action against Owners who fail to comply with provisions
of the Condominium Documents or the decisions of the Association. Owners shall have a similar
right or action against the Association. Failure to so comply shall be grounds for: (i) an action to
recover sums due for damages or injunctive relief or both, maintainable by the Management
Committee, or its agent or designee on behalf of the Owners, or in an appropriate case, by an
aggrieved Owner; and/or (ii) the Management Committee to impose monetary penalties or fines,
temporary suspensions of an Owner’s right to the use of the Common Areas and Facilities, or other
appropriate discipline so long as the Owner has been given notice and has had an opportunity to
present a written or oral defense to the charges in a hearing. The Management Committee shall
determine whether the Owner’s defense shall be oral or written. After the hearing, but before any
disciplinary action is taken, the Owner shall be notified of the decision of the Management
Committee. The Management Committee may delegate to the Common Area Manager, the power
and authority to carry out disciplinary actions duly imposed. Any fine that the Management
Committee imposes against an Owner pursuant to this Section 24.1 for a violation of the
Condominium Documents shall be assessed in accordance with the provisions of Section 57-8-37
of the Condominium Act.
24.2 No Forfeiture; Exceptions. The Association shall not be empowered to cause the
absolute forfeiture of an Owner’s right, title or interest in the Project on account of the Owner’s
failure to comply with the provisions of this Declaration or the Rules and Regulations for the
Project except pursuant to:
24.2.1 The judgment of a court; or
24.2.2 A foreclosure for the failure of an Owner to pay assessments duly levied by
the Association.
24.3 Judicial Authority Required. The Association shall only be empowered to cause or
require alteration or demolition of any construction to enforce any restrictions contained in this
Declaration pursuant to judicial proceedings.
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24.4

Scope of Management Committee Action Enforcement.

24.4.1
The Management Committee shall use its reasonable judgment to
determine whether to exercise the Association’s powers to impose sanctions or pursue legal
action for a violation of the Condominium Documents, including:
24.4.1.1
whether to compromise a claim made by or against the
Management Committee or the Association; and
24.4.1.2

whether to pursue a claim for an unpaid Common Assessment.

24.4.2
The Association may not be required to take enforcement action if the
Management Committee determines, after fair review and acting in good faith and without
conflict of interest, that under the particular circumstances:
24.4.2.1
the Association’s legal position does not justify taking any or
further enforcement action;
24.4.2.2
the covenant, restriction, or rule in the Condominium
Documents is likely to be construed as inconsistent with current law;
24.4.2.3
a technical violation has or may have occurred and the violation
is not material as to a reasonable person or does not justify expending the
Association’s resources; or
24.4.2.4
it is not in the Association’s best interests to pursue an
enforcement action, based upon hardship, expense, or other reasonable criteria.
24.4.3
Subject to Section 24.4.4, if the Management Committee decides under
Section 24.4.2 to forego enforcement, the Association is not prevented from later taking
enforcement action.
24.4.4
The Management Committee may not be arbitrary, capricious, or act
against public policy in taking or not taking enforcement action.
24.4.5
Notwithstanding any of the foregoing, this Section 24.4 does not govern
whether the Association’s action in enforcing a provision of the Condominium Documents
constitutes a waiver or modification of that provision.
ARTICLE XXV
DECLARANT
The term “Declarant” as defined in Section 1.21 and as used herein means and includes
Declarant and any person or persons who might acquire title from it to all or some of the unsold
Units (other than sales of Units in the ordinary course of Declarant’s business) through: (i)
purchase, assignment or other transfer including foreclosure or deed in lieu of foreclosure; or (ii)
in the situation where, any person purchases all, or some of the remaining Units in a sale in the
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nature of a bulk sale. The person acquiring any of such property from Declarant shall be
considered a Declarant with respect to that portion of the property so acquired and shall have the
right to develop the property and/or sell such property in accordance with the terms and provisions
of this Declaration and the Condominium Act. Any right or any interest reserved or contained in
this Declaration for the benefit of Declarant may be transferred or assigned by Declarant, either
separately or with one or more other such rights or interests, to any person, corporation,
partnership, association, or other entity, only by written instrument executed by both Declarant
and the transferee or assignee and Recorded. Upon such Recording, Declarant's rights and
obligations under this Declaration shall cease and terminate to the extent provided in such
instrument.
ARTICLE XXVI
MIXED USE PROJECT
26.1 Application. This Article XXVI shall apply only in the event that the Project is
developed as a Mixed Use Project. If the Project is developed as a Mixed Use Project, in the event
of any conflict or inconsistency between other provisions of this Declaration and this Article
XXVI, Article XXVI shall control.
26.2 Supplemental Definitions. The supplemental terms used in this Article XXVI shall
have the following meaning unless the context otherwise requires:
26.2.1
Brand Declarant means, in the event of a Mixed Use Project, a Person
which shall create a Timeshare Plan within the Branded Phases to be operated and
identified as part of a nationally or internationally recognized hospitality brand in
accordance with this Article XXVI.
26.2.2
Branded Phases means any Units, Buildings or other portions of the
Project acquired and operated by Brand Declarant.
26.2.3
Branded Phase Common Areas and Facilities means for management,
budgeting and such other purposes as described in this Article XXVI, as depicted in the
Plat or as Gardiner Declarant and Brand Declarant may jointly determine from time to time,
all interior and exterior elements of the Common Area and Facilities directly related,
adjacent, or appurtenant to the Buildings within the Branded Phases, including, without
limitation, exterior signage, siding, roofing, lighting, landscaped areas, windows, and
walkways, as further described in Section 26.4 below, some or all of which may be
managed by a separate Common Area Manager engaged by the Association to manage the
Branded Phases. The Branded Phase Common Area shall be separate and distinct from the
Other Unit Common Area.
26.2.4
Branded Phase Interiors means the interior elements of the Buildings
within the Branded Phases as described in Section 26.4 below, including all interior and
certain exterior elements of the Common Area and Facilities directly related, adjacent, or
appurtenant to the Buildings within the Branded Phases, including, without limitation, all
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entry areas, foyers and hallways, decks, patios and balconies appurtenant to the Units in
the Branded Phases, and all doors appurtenant to such balconies, patios or decks.
26.2.5
Budget Committee means one or more committees that may be
unilaterally appointed by Gardiner Declarant with respect to the Other Unit Phases and
Brand Declarant with respect to the Branded Phases during the Declarant Control Period,
and thereafter appointed by the Management Committee, to manage the affairs of Owners
of Units in the Other Unit Phases and the Branded Phases, respectively, as may be more
particularly described in the Rules and Regulations. The Budget Committee(s), if
established, may assist the Management Committee in determining the expenses
specifically associated with each Phase of the Project, including, without limitation,
expenses for maintenance, reserves, repair, refurbishment and replacement, as applicable,
of the Units within a particular Phase of the Project, and administration, management and
any other additional services or benefits incurred exclusively for the benefit of the Owners
in such Phase(s). The Management Committee may authorize the Budget Committee(s) to
take any action or do any act not prohibited by the Condominium Act, this Declaration or
which does not conflict with the rights, power and authority granted to the Management
Committee by this Declaration. Upon expiration of the Declarant Control Period, all
members of the Budget Committee for the Other Unit Phases shall be appointed by the
members of the Management Committee representing the Other Unit Phases, and all
members of the Budget Committee for the Branded Phases shall be appointed by the
members of the Management Committee representing the Branded Phases, as set forth in
Section 26.6 below.
26.2.6

Disputes has the meaning set forth in Section 26.6.1.

26.2.7

Expert has the meaning set forth in Section 26.6.1.

26.2.8

Exterior elements has the meaning set forth in Section 26.4.2.

26.2.9
Gardiner Declarant means Gardiner Properties Moab, LLC, a Delaware
limited liability company, or its successor in interest other than Brand Declarant, by express
assignment hereunder by an instrument executed by Gardiner Properties Moab, LLC in
favor of its successor in interest Recorded.
26.2.10

Interior elements has the meaning set forth in Section 26.4.1.

26.2.11 Mixed Use Project means the Project during any period in which (i) any
Unit is owned by an Owner other than Brand Declarant or its assignee or (ii) there shall
exist both Gardiner Declarant and Brand Declarant.
26.2.12 Other Unit Common Areas and Facilities means for management,
budgeting and such other purposes as described in this Article XXVI, as depicted in the
Plat or as Gardiner Declarant and Brand Declarant may jointly determine from time to time,
all interior and exterior elements of the Other Unit Common Area directly related, adjacent,
or appurtenant to the Buildings within the Other Unit Phases, including, without limitation,
exterior signage, siding, roofing, lighting, landscaped areas, windows, and walkways, as
further described in Sections 26.3 and 26.4 below, some or all of which may be managed
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by a separate Common Area Manager engaged by the Association to manage the Other
Unit Phases. The Other Unit Common Area shall be separate and distinct from the Branded
Phase Common Area.
26.2.13 Other Unit Managed Area means (i) all Units in Buildings within the
Other Unit Phases; (ii) the Other Unit Common Area; (iii) the Branded Phase Common
Area except for Branded Phase Interiors; (iv) all other Common Areas and Facilities within
the Project (except for the HVAC system), including, without limitation, the exterior
signage, siding, roofing, lighting, landscaped areas, windows, walkways, and Amenities;
and (v) the HVAC system, related mechanical components and central plant servicing the
Project, including the Buildings within the Branded Phases (but not filters, vents, and nonmechanical components thereof.
26.2.14 Other Unit Phases means all portions of the Project other than the
Branded Phases.
26.3 Separate Management and Operation. For management, budgeting and such other
purposes as Gardiner Declarant and Brand Declarant shall determine, in their exclusive discretion,
all or portions of the Other Unit Phases and the Branded Phases may be separately managed and
operated. Due to differing construction and design elements and related factors, Owners of Units
in such Phases may be subject to additional provisions detailed in the Rules and Regulations. Each
Owner, by execution of a contract for deed or the acceptance of a deed to a Unit in the Project,
shall be deemed to have consented to all provisions of this Section 26.3.
26.4 Designation of Common Area. As described in Section 26.3 above, Gardiner
Declarant and Brand Declarant may jointly determine that the Other Unit Managed Area and the
Branded Phase Common Areas may be managed by separate Managers engaged by the
Association. The Manager for the Other Unit Managed Area shall have the right to enter into the
Buildings within the Branded Phases, and to any Unit located therein, for the purpose of
discharging its management duties and responsibilities with respect to the Other Unit Managed
Area, subject to providing reasonable advance notice to the Manager for the Branded Phase
Common Area.
26.4.1
For purposes of this Article XXVI, the “interior elements” of the
Branded Phase Common Areas and Facilities shall include all interior spaces, flooring,
partitions, party walls, plaster, gypsum drywall, wallpaper, paint, ceilings, all other
materials constituting a part of the interior surfaces of the Buildings and Units and other
similar interior fixtures, all doorsteps, decks, patios and balconies appurtenant to such
Units, and the doors appurtenant to such decks, patios and balconies, and such similar
improvements as may be further determined by the Management Committee in its sole and
exclusive discretion.
26.4.2
For purposes of this Article XXVI, the “exterior elements” of the
Buildings shall include all utilities, whether public or private-company operated, located
on the Branded Phase Common Areas and Facilities (but do not include any interior portion
of such utilities located within a Building which constitute interior elements as further
defined in Section 26.4.1 above), rooftops, shutters, exterior windows and other similar
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exterior improvements as may be further determined by the Management Committee in its
sole and exclusive discretion.
26.4.3
In the event of any disagreement or uncertainty as to (i) which portions
of the Common Areas and Facilities are Other Unit Common Areas and Facilities or
Branded Phase Common Areas and Facilities in connection with the exercise of any rights
of Declarant under this Declaration and the other Project documents or (ii) which
improvements or elements of a Building constitute “interior elements” or “exterior
elements” in connection with the provision of management services under this Declaration,
Gardiner Declarant and Brand Declarant, upon their joint written determination during the
Declarant Control Period, and thereafter, the Management Committee, shall have the sole
power to make such determination, in its reasonable discretion.
26.5 Title Inseparable. Notwithstanding the references in this Article XXVI to “Other
Unit Common Areas and Facilities” and “Branded Phase Common Areas and Facilities” for certain
limited purposes, the Project’s Common Areas and Facilities shall always remain legally
inseparable.
26.6 Management Committee. During the Declarant Control Period, Gardiner Declarant
and Brand Declarant shall each appoint members of the Management Committee in proportion to
the number of Units owned. At all times thereafter, the Management Committee shall consist of
not less than three (3) nor more than five (5) natural persons as provided in the Bylaws, with one
(1) member selected solely by Owners within the Other Unit Phases, one (1) member selected
solely by Owners within the Branded Phases, and the remaining at-large member(s) elected by all
Owners within the Project.
26.6.1
Dispute Resolution Procedures. The mediation procedures set forth in
this Section 26.6.1 shall apply to the following disputes (collectively, the “Disputes”): (i)
Gardiner Declarant and Brand Declarant are unable to agree on a decision, action,
determination, appointment, consent, approval, or other matter required by the Declaration
to be taken, made, approved, consented to, or agreed upon, by both Gardiner Declarant and
Brand Declarant; and/or (ii) the Managers with respect to all or any portions of the Other
Unit Phases and the Branded Phases are unable to agree on a decision, action,
determination, or other matter required by such Managers. Within fifteen (15) days after
any Dispute arises, Gardiner Declarant and Brand Declarant or the Managers, as
appropriate, shall submit the dispute to mediation by a mutually acceptable expert
(“Expert”) in Moab, Utah, by written demand in accordance with the procedures of the
American Arbitration Association and bear equally the costs of the mediation. Such Expert
shall (i) have demonstrated experience and expertise in the resolution of condominiumand timeshare-related disputes of the type involved; (ii) not have any direct relationship
with any party to the Dispute or any other conflict of interest; and (iii) be generally familiar
with the geographic area in which the Project is located. If the parties to the Dispute are
unable to agree on such an Expert, then they shall request that the American Arbitration
Association designate such Expert. The parties to the Dispute, who shall cooperate in good
faith with the Expert, shall equally bear the costs of the mediation, including any fees and
other compensation charged by the Expert. If the parties are unable to agree upon a
location, the mediation shall be conducted in Moab, Utah. If, within forty-five (45) days
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after such mediation was initiated, the mediation does not result in a mutually satisfactory
resolution of the Dispute, then the Dispute shall be deemed unresolved, and the applicable
decision, action, determination, appointment, consent, or approval shall definitively be
deemed not to have occurred.
26.7 Project Design Review Committee. Each of Gardiner Declarant and Brand
Declarant shall be entitled to appoint, remove, and replace one (1) of the two (2) the regular
members that serve at the pleasure of Declarant pursuant to Section 20.2.
26.8 Budget Committee Assessments. Any Common Expenses or portion thereof
benefiting fewer than all of the Units, including but not limited to those included in the Branded
Phases or Other Unit Phases, may be assessed exclusively against the Units benefited as the
Management Committee shall determine in its sole and reasonable discretion. Accordingly, in
addition to the Common Assessments benefiting all Units, the Association shall levy Common
Assessments against Owners when requested by the applicable Budget Committee(s) to cover
Common Expenses associated with certain Units or all Units included in the Branded Phases or
Other Unit Phases and as may be provided in the Rules and Regulations. If levied, separate and
distinct funds shall be created and maintained under this Section 26.8 for the payment of Common
Expenses established by a Budget Committee(s) pertaining to fewer than all of the Units of the
Project, including, without limitation, pertaining to the Branded Phases or Other Unit Phases.
26.9 Allocation of Insurance Matters Between Phases. Notwithstanding anything to the
contrary in this Declaration, all premiums, deductibles, and other insurance-related costs of any
type shall reasonably and in good faith be allocated by the Management Committee to the Branded
Phases or Other Unit Phases in connection with which such costs were incurred.
ARTICLE XXVII
DRONES
The operation of a drone in the Project, if allowed by the Association, must comply with
all Federal Aviation Administration rules and the Association’s Rules and Regulations. No Owner
or any other person may operate, cause, allow or authorize the operation of a drone in the airspace
above any portion of the Project in such a way as to invade the privacy of any Owner, Guests,
residents or vendors, whether equipped with a camera or otherwise. Prior written approval of the
Management Committee must be given for the operation of a drone in a manner inconsistent with
the Association’s Rules and Regulations. For purposes of this Article XXVII, a “drone” is defined
as an unmanned aircraft and all of the associated support equipment, control station, data links,
telemetry, communications and navigation equipment, etc., necessary to operate the unmanned
aircraft.
ARTICLE XXVIII
AGENT FOR SERVICE OF PROCESS
The agent for service of process under the Condominium Act until the expiration of the
Declarant Control Period shall be John Gardiner, with an address at 1075 East 2100 South Salt
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Lake City, Utah 84106. Thereafter, the agent for service of process shall be the Common Area
Manager, or such other persons as the Management Committee may designate.
ARTICLE XXIX
SEVERABILITY
The provisions of this Declaration shall be deemed independent and severable, and the
invalidity or partial invalidity or unenforceability of any one provision or portion hereof shall not
affect the validity or enforceability of any other provision hereof.
ARTICLE XXX
CONFLICT
In case of any conflict between this Declaration and the Condominium Articles or the
Condominium Bylaws, this Declaration shall control. In case of any conflict between the
Condominium Articles and the Condominium Bylaws, the Articles shall control. The foregoing
to the contrary notwithstanding, in the event of any inconsistency between this Declaration or the
Condominium Articles or the Condominium Bylaws, on the one hand, and or any applicable law,
including the Nonprofit Act, the Condominium Act, or the Federal Fair Housing Administration
Act, on the other, then in all events the applicable law shall control.
ARTICLE XXXI
CAPTIONS
The captions in this Declaration are inserted only as a matter of convenience and for
reference and in no way define, limit or describe the scope of this Declaration or the intent of any
provision hereof.
ARTICLE XXXII
LAW CONTROLLING
This Declaration and the Plat and all issues and disputes arising out of either, shall be
construed and controlled by and under the laws of the State of Utah.
ARTICLE XXXIII
EFFECTIVE DATE
This Declaration shall take effect when Recorded.
[Remainder of page left intentionally blank. Signature page follows.]
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IN WITNESS WHEREOF, Declarant has executed this instrument as of the date first set
forth above.
DECLARANT:
GARDINER PROPERTIES MOAB, LLC, a
Delaware limited liability company

By :
___________________

STATE OF UTAH
COUNTY OF

)
) ss.
)

The foregoing instrument was acknowledged before me this _____ day of
______________, 2020, by ___________________ the __________ of Gardiner Properties Moab,
LLC a Delaware limited liability company, on behalf of such entity.

Notary Public
My Commission Expires:
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CONSENT, SUBORDINATION AND NONDISTURBANCE
COVENANT OF LIENHOLDER

The undersigned WESTERN ALLIANCE BANK, an Arizona corporation (“Lienholder”) as the
beneficiary under that certain Deed of Trust dated January 8, 2019 between GARDINER
PROPERTIES MOAB, LLC, a Delaware limited liability company, as trustor, and Metro National
Title, as trustee, for the benefit of Lienholder, recorded in the official records of Grand County,
Utah on January 8, 2019 as Entry No. 533141, Book 878, Page 179 (“Deed of Trust”), consents to
all of the provisions contained in the attached Declaration of Condominium of High Desert
Condominium, an Expandable Utah Condominium Project (“Declaration”), and covenants and
agrees that the lien of the Deed of Trust shall be junior, subordinate and subject to said Declaration,
and that any foreclosure of the Deed of Trust, whether judicially or through the exercise of power
of sale, or the exercise of any other rights and remedies thereunder shall not terminate or otherwise
adversely affect the continuing validity and enforceability of any of the terms and provisions of
the attached Declaration.
DATED this ___ day of ______________, 20____
WESTERN ALLIANCE BANK,
an Arizona corporation
By:
Name:
Its:
STATE OF UTAH

)
) SS.
COUNTY OF ___________ )
On this _____ day of _____________, 20___, personally appeared before me ________________,
the ______________of ________________________ and being duly authorized to do so,
executed the foregoing instrument for the purposes set forth therein.

NOTARY PUBLIC
Residing at:
My Commission Expires_______________
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EXHIBIT A
Project Legal Description
A parcel of land located in the Southeast Quarter and the Southwest Quarter of Section 26; in the
Northeast Quarter and Northwest Quarter of Section 35, Township 25 South, Range 21 East, Salt
Lake Base and Meridian in the City of Moab, Grand County, Utah; more particularly described as
follows:
BEGINNING at a point on the Southwesterly right-of-way line of US Highway 191, which is
1817.47 feet South 89°57’21” West along the Section line and 139.39 feet North 00°02’39” West
and 493.08 feet North 47°54’00” West along said Highway from the Southeast corner of Section
26, Township 25 South, Range 21 East, Salt Lake Base and Meridian, Grand County, Utah (the
basis of bearings is South 89°57’21” West 2640.28 feet measured between said Southeast corner
and the South Quarter corner of said Section 26) and running thence South 47°29’55” West 49.28
feet to a point of curvature with a 257.26 foot radius curve to the right;
thence Southwesterly 166.66 feet along the arc of said curve through a central angle of 37°07’08”
(chord bears South 66°03’29” West 163.77 feet) to a tangent line;
thence South 84°37’02” West 33.59 feet;
thence South 13°31’35” East 342.84 feet;
thence South 78o11’04” West 1091.90 feet;
thence North 11°48’47” West 499.92 feet;
thence North 75°04’13” East 146.65 feet;
thence North 39°54’00” East 157.16 feet;
thence North 75°39’00” East 869.83 feet to said Highway right-of-way line;
thence South 47°54’00” East 303.47 feet along said Highway to the POINT OF BEGINNING.
Contains 16.00 acres, more or less.
Tax Parcel No. 01-0126-0003
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EXHIBIT B
Schedule of Units, Square Footage,
Votes and Undivided Interests
Unit
Identifying
Number

Unit Type
(Guest or
Commercial)

Approx. Sq.
Footage of
Unit1

Undivided
Interest
Per Unit2

No. of Votes
Per Unit3

A1-1101
A1-1102
A1-1103
A1-1104
A1-1105
A1-1106
A1-1107
A2-1108
A2-1109
A2-1110
A2-1111
A2-1112
A2-1113
A2-1114
A2-1115
A2-1116
A2-1117
A2-1118
A2-1119
A1-1201
A1-1202
A1-1203
A1-1204
A1-1205
A1-1206
A1-1207
A2-1208
A2-1209
A2-1210
A2-1211
A2-1212

Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest

1,240
1,070
1,070
414
748
1,070
1,070
414
1,070
1,070
414
1,070
1,070
1,070
414
748
1,070
1,070
1,240
1,240
1,070
1,070
414
748
1,070
1,070
414
1,070
1,070
414
1,070

0.724%
0.625%
0.625%
0.242%
0.437%
0.625%
0.625%
0.242%
0.625%
0.625%
0.242%
0.625%
0.625%
0.625%
0.242%
0.437%
0.625%
0.625%
0.724%
0.724%
0.625%
0.625%
0.242%
0.437%
0.625%
0.625%
0.242%
0.625%
0.625%
0.242%
0.625%

7
6
6
2
4
6
6
2
6
6
2
6
6
6
2
4
6
6
7
7
6
6
2
4
6
6
2
6
6
2
6
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Unit
Identifying
Number

Unit Type
(Guest or
Commercial)

Approx. Sq.
Footage of
Unit1

Undivided
Interest
Per Unit2

No. of Votes
Per Unit3

A2-1213
A2-1214
A2-1215
A2-1216
A2-1217
A2-1218
A2-1219
A1-1301
A1-1302
A1-1303
A1-1304
A1-1305
A2-1306
A2-1307
A2-1308
A2-1309
A2-1310
A2-1311
A2-1312
A2-1313
B1-2101
B1-2102
B1-2103
B1-2104
B1-2105
B1-2106
B1-2107
B1-2108
B1-2109
B1-2110
B2-2111
B2-2112
B2-2113
B2-2114

Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest

1,070
1,070
414
748
1,070
1,070
1,240
1,070
2,228
1,288
1,070
1,070
412
2,228
1,700
1,070
1,070
1,288
2,228
1,068
1,240
1,070
1,070
748
414
1,070
1,070
414
762
1,070
748
414
414
1,070

0.625%
0.625%
0.242%
0.437%
0.625%
0.625%
0.724%
0.625%
1.301%
0.752%
0.625%
0.625%
0.241%
1.301%
0.992%
0.625%
0.625%
0.752%
1.301%
0.623%
0.724%
0.625%
0.625%
0.437%
0.242%
0.625%
0.625%
0.242%
0.445%
0.625%
0.437%
0.242%
0.242%
0.625%

6
6
2
4
6
6
7
6
13
8
6
6
2
13
10
6
6
8
13
6
7
6
6
4
2
6
6
2
4
6
4
2
2
6
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Unit
Identifying
Number

Unit Type
(Guest or
Commercial)

Approx. Sq.
Footage of
Unit1

Undivided
Interest
Per Unit2

No. of Votes
Per Unit3

B2-2115
B2-2116
B2-2117
B1-2201
B1-2202
B1-2203
B1-2204
B1-2205
B1-2206
B1-2207
B1-2208
B1-2209
B1-2210
B2-2211
B2-2212
B2-2213
B2-2214
B2-2215
B2-2216
B2-2217
B1-2301
B1-2302
B1-2303
B1-2304
B1-2305
B1-2306
B1-2307
B2-2308
B2-2309
B2-2310
B2-2311
C1-3101
C1-3102
C1-3103

Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest

414
1,240
1,240
1,240
1,070
1,070
748
414
1,070
1,070
414
762
1,070
748
414
414
1,070
414
1,240
1,240
1,070
2,228
1,288
1,070
1,070
1,288
1,070
1,286
1,700
1,700
1,070
1,240
1,070
414

0.242%
0.724%
0.724%
0.724%
0.625%
0.625%
0.437%
0.242%
0.625%
0.625%
0.242%
0.445%
0.625%
0.437%
0.242%
0.242%
0.625%
0.242%
0.724%
0.724%
0.625%
1.301%
0.752%
0.625%
0.625%
0.752%
0.625%
0.751%
0.992%
0.992%
0.625%
0.724%
0.625%
0.242%

2
7
7
7
6
6
4
2
6
6
2
4
6
4
2
2
6
2
7
7
6
13
8
6
6
8
6
8
10
10
6
7
6
2
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Unit
Identifying
Number

Unit Type
(Guest or
Commercial)

Approx. Sq.
Footage of
Unit1

Undivided
Interest
Per Unit2

No. of Votes
Per Unit3

C1-3104
C1-3105
C2-3106
C2-3107
C2-3108
C2-3109
C2-3110
C2-3111
C2-3112
C2-3113
C2-3114
C2-3115
C2-3116
C2-3117
C2-3118
C2-3119
C3-3120
C3-3121
C3-3122
C3-3123
C3-3124
C1-3201
C1-3202
C1-3203
C1-3204
C1-3205
C2-3206
C2-3207
C2-3208
C2-3209
C2-3210
C2-3211
C2-3212
C2-3213

Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest

1,070
454
1,070
1,070
1,070
1,070
1,070
748
748
414
1,070
1,070
414
1,070
414
748
748
414
414
1,070
1,240
1,240
1,070
414
1,070
408
1,070
1,070
1,070
1,070
1,070
748
748
414

0.625%
0.265%
0.625%
0.625%
0.625%
0.625%
0.625%
0.437%
0.437%
0.242%
0.625%
0.625%
0.242%
0.625%
0.242%
0.437%
0.437%
0.242%
0.242%
0.625%
0.724%
0.724%
0.625%
0.242%
0.625%
0.238%
0.625%
0.625%
0.625%
0.625%
0.625%
0.437%
0.437%
0.242%

6
3
6
6
6
6
6
4
4
2
6
6
2
6
2
4
4
2
2
6
7
7
6
2
6
2
6
6
6
6
6
4
4
2
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Unit
Identifying
Number

Unit Type
(Guest or
Commercial)

Approx. Sq.
Footage of
Unit1

Undivided
Interest
Per Unit2

No. of Votes
Per Unit3

C2-3214
C2-3215
C2-3216
C2-3217
C2-3218
C2-3219
C3-3220
C3-3221
C3-3222
C3-3223
C3-3224
C1-3301
C1-3302
C1-3303
C2-3304
C2-3305
C2-3306
C2-3307
C2-3308
C2-3309
C2-3310
C2-3311
C2-3312
C3-3313
C3-3314
C3-3315
D1-1100
D2-1100
Total

Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Guest
Commercial
Commercial

1,070
1,070
414
1,070
414
748
748
414
414
1,070
1,240
1,070
1,698
1,698
1,070
1,070
2,228
1,070
1,070
1,288
2,228
1,698
1,698
1,288
1,700
1,070
5,263
7,413
170,531

0.625%
0.625%
0.242%
0.625%
0.242%
0.437%
0.437%
0.242%
0.242%
0.625%
0.724%
0.625%
0.991%
0.991%
0.625%
0.625%
1.301%
0.625%
0.625%
0.752%
1.301%
0.991%
0.991%
0.752%
0.992%
0.625%
3.072%
4.327%
100.05%

6
6
2
6
2
4
4
2
2
6
7
6
10
10
6
6
13
6
6
8
13
10
10
8
10
6
31
43
963

_____________________________
1
2

3

Once the Units are completed, Declarant has the unilateral right, but not the obligation to amend this Exhibit B to
reflect the actual Square Footage of the Units, as constructed.
May total slightly more or less than 100% or 100 due to rounding.
Whole numbers shown reflect the correct rounded votes per Unit.
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EXHIBIT C
Withdrawable Land
A parcel of land located in the Southeast Quarter and the Southwest Quarter of Section 26; in the
Northeast Quarter and Northwest Quarter of Section 35, Township 25 South, Range 21 East, Salt
Lake Base and Meridian in the City of Moab, Grand County, Utah; more particularly described as
follows:
BEGINNING at a point on the Southwesterly right-of-way line of US Highway 191, which is
1817.47 feet South 89°57’21” West along the Section line and 139.39 feet North 00°02’39” West
and 493.08 feet North 47°54’00” West along said Highway from the Southeast corner of Section
26, Township 25 South, Range 21 East, Salt Lake Base and Meridian, Grand County, Utah (the
basis of bearings is South 89°57’21” West 2640.28 feet measured between said Southeast corner
and the South Quarter corner of said Section 26) and running thence South 47°29’55” West 49.28
feet to a point of curvature with a 257.26 foot radius curve to the right;
thence Southwesterly 166.66 feet along the arc of said curve through a central angle of 37°07’08”
(chord bears South 66°03’29” West 163.77 feet) to a tangent line;
thence South 84°37’02” West 33.59 feet;
thence South 13°31’35” East 342.84 feet;
thence South 78o11’04” West 1091.90 feet;
thence North 11°48’47” West 499.92 feet;
thence North 75°04’13” East 146.65 feet;
thence North 39°54’00” East 157.16 feet;
thence North 75°39’00” East 869.83 feet to said Highway right-of-way line;
thence South 47°54’00” East 303.47 feet along said Highway to the POINT OF BEGINNING.
Contains 16.00 acres, more or less.
Tax Parcel No. 01-0126-0003
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EXHIBIT D
Association Bylaws
(Attached hereto and incorporated herein by reference)
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BYLAWS
HIGH DESERT CONDOMINIUM ASSOCIATION, INC.
The administration of High Desert Condominium Association, Inc. (“Association”) shall
be governed by the Utah Revised Nonprofit Corporation Act (Title 16, Chapter 6a, Utah Code
Annotated) (“Nonprofit Act”), the Utah Condominium Ownership Act (Title 57, Chapter 8, Utah
Code Annotated) (“Condominium Act”), the Declaration of Condominium of High Desert
Condominiums recorded in the Office of the Grand County Recorder, State of Utah
(“Declaration”), the Articles of Incorporation of High Desert Condominium Association, Inc.
(“Articles”) and these Bylaws (as the Declaration, Articles and these Bylaws may from time to
time be amended). Terms which are capitalized in these Bylaws and which are not otherwise
defined herein shall have the meaning set forth in the Declaration.
ARTICLE 1
BYLAWS APPLICATION
All present and future Owners, Mortgagees, lessees and occupants of Units and their
employees and guests, and any other persons who may use the facilities of the Project in any
manner are subject to the Declaration, these Bylaws and all rules and regulations made pursuant
hereto and any amendments hereof. The acceptance of a deed or conveyance of a Unit, or the
occupancy of any Unit, shall constitute an agreement that the provisions of the Declaration and
these Bylaws and any rules and regulations made pursuant hereto, as they may be amended from
time to time, are accepted, ratified and will be complied with.
ARTICLE 2
MANAGEMENT COMMITTEE
2.1
The management and maintenance of the Project and the administration of the
affairs of the Association shall be conducted by the Management Committee consisting of not less
than three (3) nor more than five (5) Directors. The initial Management Committee shall be
appointed by Declarant.
2.2
The Declaration establishes a Declarant Control Period of the Association, during
which period Declarant or persons designated by it have authority to appoint and remove the
officers and Directors on the Management Committee. The Declarant Control Period shall
terminate as set forth in the Declaration. If during the Declarant Control Period a Mixed Use
Project is created pursuant to the Article 26 of the Declaration, the Gardiner Declarant and Brand
Declarant shall each appoint members of the Management Committee in proportion to the number
of Units owned.
2.3
Within one hundred eighty (180) days following the termination of the Declarant
Control Period, the Owners shall elect a Management Committee of three (3) but not more than
five (5) Directors. The Directors and officers of the Management Committee shall take office
upon election. Thereafter, at every annual meeting, the Association shall elect Directors to fill
those positions becoming vacant at such meeting, pursuant to the terms of this Section 2 and the
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Act. If there is a Mixed Use Project following termination of the Declarant Control Period, or at
any time thereafter, election of the Directors of the Management Committee shall be follows: one
(1) member selected solely by Owners within the Other Unit Phases, one (1) member selected
solely by Owners within the Branded Phases, and the remaining at-large member(s) elected by all
Owners within the Project. Thereafter, at every annual meeting, the Association shall elect
Directors to fill those positions becoming vacant at such meeting, pursuant to the terms of this
Section 2 and the Act.
2.4
At least thirty (30) days prior to each annual meeting of the Association, the
Management Committee may, but shall not be obligated to, inquire of the Owners to identify those
having an interest in serving on the Management Committee. The Management Committee shall
recommend to the Association at least one nominee for each position on the Management
Committee to be filled at that particular annual meeting. Nominations for positions on the
Management Committee may also be made by petition filed with the Secretary of the Association
at least seven (7) days prior to the annual meeting of the Association, which petition shall be signed
by one (1) or more Owners and the nominee named therein indicating his or her willingness to
serve as a Director on the Management Committee, if elected. Any Owner who is more than ninety
(90) days delinquent in payment of any Assessment, fee, or fine shall be deemed ineligible to serve
as a member of the Management Committee.
2.5
Voting for the Management Committee shall be by written ballot (which may be
delivered electronically as directed by the Management Committee). At any meeting of the
Association, each Owner, either in person or by proxy, shall be entitled to the number of votes set
forth in the Declaration for each Unit owned. If there are multiple positions to be filled at a single
time, Owners may not cumulate votes. The positions on the Management Committee shall be as
follows: President, Vice President, and Secretary-Treasurer. The initial Directors on the
Management Committee shall be the following persons and each shall hold the office indicated:

2.6

John A. Gardiner

President

Kael Nielsen

Vice President

Laurie Karlik

Secretary-Treasurer

Directors shall serve as follows:

(a)
Directors shall serve for terms of two (2) years beginning immediately upon
their election by the Association; provided, however, that the Directors elected at the first annual
meeting following the termination of the Declarant Control Period to the positions of Vice
President and Secretary-Treasurer shall serve for initial terms of one (1) year, and the Director
elected to the office of President shall serve for an initial term of two (2) years. If there are more
than three Directors elected at the first annual meeting following the termination of the Declarant
Control Period, one-half of the additional Directors elected shall serve for one (1) year terms and
the other half shall be elected to two (2) year terms. Thereafter, all Directors elected shall serve
for two-year terms. The Directors shall serve until their respective successors are elected, or until
death, resignation, or removal, whichever occurs first.
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(b)
Any Director on the Management Committee who (i) fails to attend three
(3) consecutive Management Committee meetings; (ii) fails to attend at least twenty-five percent
(25%) of the Management Committee meetings held during any fiscal year; or (iii) is more than
ninety (90) days delinquent in payment of any Assessment, fee, or fine shall be deemed, in the
Management Committee’s sole and subjective discretion, to have tendered his or her resignation.
Upon acceptance by the Management Committee of such resignation that director’s position shall
be vacant.
2.7
Any Director may resign at any time by giving written notice to the President of
the Association or to the remaining Management Committee Directors. The Owners, by a twothirds (2/3) vote, either at a meeting of such Owners, or by written consent, may remove any
Director with or without cause, other than a Director appointed by Declarant during the Declarant
Control Period.
2.8
If vacancies shall occur in the Management Committee by reason of the death or
resignation of a Management Committee Director, the Management Committee Directors then in
office shall continue to act, and such vacancies shall be filled by a vote of the Management
Committee Directors then in office, though less than a quorum. Any vacancy in the Management
Committee occurring by reason of removal of a Management Committee Director by the
Association may be filled by election at the meeting at which such Management Committee
Director is removed or any subsequent regular or special meeting of the Association. A vacancy
resulting from a removal shall only be filled by the vote or written consent of a majority of the
votes of the Association entitled to vote for that Director.
2.9
The Directors shall receive no compensation for their services unless expressly
approved by the vote or written assent of a majority of the Total Votes of the Association; provided,
however, that Directors shall be reimbursed by the Association for transportation expenses actually
incurred and a reasonable per diem payment for attendance at regular and special meetings of the
Management Committee. Such payment may be further defined by an Association’s Officer &
Director Travel Reimbursement Policy which may be adopted by the Management Committee as
detailed in Section 2.10 below. Any Director may be employed by the Association in another
capacity and receive compensation for such employment; provided further, that such employment
shall be approved by vote or in writing by all Directors not including the Director to be employed.
2.10 The Management Committee, for the benefit of the Project and the Association,
shall manage the business, property and affairs of the Project and the Association and enforce the
provisions of the Declaration, these Bylaws and the rules and regulations governing the Project.
The Management Committee is authorized to adopt rules and regulations governing the use and
operation of the Project, which shall become effective ten (10) days after adoption by the
Management Committee. The Management Committee shall have the powers, duties and
responsibilities with respect to the Project as contained in the Declaration, the Articles and these
Bylaws.
2.11 The meetings of the Management Committee shall be held annually at such times
and places within the Project, or some other reasonable and suitable location in Grand County,
Utah unless a meeting at another location would significantly reduce the cost to the Association
and/or the inconvenience to Management Committee Directors, as the Management Committee
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shall determine. A majority of the Management Committee shall constitute a quorum, and if a
quorum is present, the decision of a majority of those present shall be the act of the Management
Committee. Directors may participate in all Management Committee meetings by means of
telephonic conference or similar communications equipment by which all persons participating in
the meeting can hear each other at the same time and by any other means permitted under Utah
law. Such participation shall constitute presence in person at the meeting. The Management
Committee shall annually elect all of the officers of the Association. The election of officers shall
be conducted at the first meeting of the Management Committee held subsequent to the annual
meeting of the Association.
2.12 Written notice of the time and place of Management Committee meetings shall be
posted at a prominent place or places within the Project not less than ten (10) days prior to the
meeting. Notice of Management Committee meetings shall also be given by e-mail to Owners who
have requested such notice at least 48 hours before the meeting.
2.13 Special meetings of the Management Committee may be called by the President or
Secretary of the Association provided written notice of any special meeting shall be sent to all
Directors of the Association not less than forty-eight hours prior to the scheduled time of the
meeting. The notice shall specify the time and place of the meeting and the nature of any special
business to be considered. Special meetings shall be held within the Project or some other
reasonable location in Grand County unless a meeting at another location would significantly
reduce the cost to the Association and/or inconvenience to the Management Committee Directors.
Notice of such meeting need not be given to any Director signing a waiver of notice or a written
consent to the holding of such meeting either before or after the time and date of the meeting. If
mailed, such notice shall be deemed to be delivered when deposited in the U.S. mail, with firstclass postage thereon prepaid. The Association must also provide written notice of a Management
Committee meeting to each Owner who requests such notice. Notice under this Section shall be
provided via email to the email address provided by the Owner requesting notice. The notice must
include the time, date, and location of the Management Committee meeting and must be given at
least forty-eight hours before the special meeting of the Management Committee. Additionally, if
a Director may participate in the meeting by means of telephonic or electronic communication,
written notice under this Section must provide the information necessary to allow the Owner to
participate by the available means of communication. Notice under this Section is not required if:
(a) notice of the Management Committee meeting is included in a meeting schedule that is
previously provided to the Owner; or (b) the Management Committee meeting is to address an
emergency, and each Management Committee member receives notice of the meeting less than
forty-eight hours before the meeting is to be held.
2.14 Notices of all regular Management Committee meetings shall be given in writing
or electronically to each Director of the Association not less than thirty (30) days nor more than
sixty (60) days prior to the meeting, provided that this requirement shall not apply to any Director
who has signed a waiver of notice or a written consent to the holding of a meeting.
2.15 The Directors shall act only as a Management Committee, and individual
Management Committee Directors shall have no powers as such. All meetings of the Management
Committee shall be open to Owners and the Management Committee shall provide each Owner a
reasonable opportunity to offer comments related to the matters discussed or to be discussed at the
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meeting, provided that the Management Committee may limit such comments to one specific time
period during the meeting. The Management Committee may, with the approval of a majority of
a quorum of its Directors, adjourn the meeting and reconvene in a closed executive session to
consult with an attorney for the purpose of obtaining legal advice; discuss ongoing or potential
litigation, mediation, arbitration, or administrative proceedings; discuss a personnel matter;
discuss a matter relating to contract negotiations including the review of a bid or proposal; discuss
a matter that involves an individual if the discussion is likely to cause the individual undue
embarrassment or violate the individual’s reasonable expectation of privacy; discuss a delinquent
assessment or fine; or similar orders of business. The general nature of any and all business to be
considered in closed executive session shall first be announced in open session.
2.16 Any or all Directors may participate in an annual, regular, or special Management
Committee meeting by, or the meeting may be conducted through the use of, any means of
communication by which all persons participating in the meeting may hear each other during the
meeting. Such means of communication includes conference by telephone or similar remote
communication equipment.
2.17 Any action that is required or permitted to be taken at a meeting of the Management
Committee may be taken without a meeting if one or more consents in writing, setting forth the
action so taken, are signed by all Directors and such signed consents are filed with the records of
the Association. To take action by written consent, such consent must be signed by each Director
indicating either: (a) a vote in favor of the action; or (b) a vote against the action or abstaining
from voting on the action as well as a waiver of the right to demand that action not be taken without
a meeting. Action may be taken under this Section only if the affirmative vote for the action equals
or exceeds the minimum number of votes that would be necessary to take such action at a meeting
where all Directors were present. The consents of Directors may be sent to the Association by
electronic transmission including facsimile, text message, email, or other form of wire or wireless
communication providing a complete copy of the document, including a copy of the signature of
the Directors.
2.18

The fiscal year shall be the calendar year.

2.19 When a Director is sued for liability for actions undertaken in his or her role as a
Director on the Management Committee, the Association shall indemnify him or her for his or her
losses or claims, and undertake all costs of defense, until and unless it is proven that he or she
acted with willful or wanton misfeasance or with gross negligence. After such proof the
Association is no longer liable for the cost of defense, and may recover costs already expended
from the Director on the Management Committee who so acted. Directors are not personally liable
to the victims of crimes occurring at the Project. Punitive damages may not be recovered against
the Association, but may be recovered from persons whose activity gave rise to the damages. The
provisions of this Section are in amplification of the limitations on liability and indemnification
provisions set forth in Sections 11.6 and 11.7 of the Declaration.
2.20 An officer, employee, agent or director of a corporate Owner of a Unit, a Director
or designated beneficiary of a trust that owns a Unit, a partner of a partnership that owns a Unit, a
member of a limited liability company that owns a Unit, a fiduciary of an estate that owns a Unit,
and any representative of Declarant may be considered an Owner for the purpose of determining
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eligibility for membership of the Management Committee. In all events where the person serving
or offering to serve as an officer of or Director on the Management Committee is not the record
Owner, he or she shall file proof of authority in the records of the Association.
2.21 The Management Committee or the officers appointed thereby may delegate to the
Common Area Manager, or such other persons as it so determines, all of the duties and obligations
of the Management Committee set forth herein and in the Declaration to the extent such duties and
obligations are properly delegable.
2.22 The Management Committee or the officers appointed thereby reserve the right to
make whatever tax and other elections which they deem necessary, including but not limited to,
filing as a tax exempt entity under Section 528 of the Internal Revenue Code.
2.23 During the Declarant Control Period, Declarant shall have a right to disapprove any
action, policy or program of the Association, the Management Committee and any committee
which, in the sole and exclusive judgment of Declarant, would tend to impair rights of Declarant
or any affiliate of Declarant under the Declaration or these Bylaws, or interfere with development,
construction of any portion of the Project, or diminish the level of services being provided by the
Association. No such action, policy or program shall become effective or be implemented until
and unless:
(a)
Declarant shall have been given written notice of all meetings and proposed
actions approved at meetings of the Association, the Management Committee or any committee
thereof by certified mail, return receipt requested, or by personal delivery at the address it has
registered with the Secretary of the Association, as it may change from time to time, which notice
shall, except in the case of the regular meetings held pursuant to the Bylaws, set forth in reasonable
particularity the agenda to be followed at said meeting; and
(b)
Declarant shall be given the opportunity at any such meeting to join in or to
have its representatives or agents join in discussion from the floor of any prospective action, policy,
or program which would be subject to the right of disapproval set forth herein. Declarant, its
representatives or agents shall make their concerns, thoughts, and suggestions known to the
Management Committee and/or the members of the subject committee. Declarant shall have and
is hereby granted an exclusive right to disapprove any such action, policy, or program authorized
by the Association, the Management Committee or any committee thereof, if the approval of the
Management Committee, any committee, or the Association is necessary for such action. This
right may be exercised by Declarant, its successors, assigns, representatives, or agents at any time
within ten (10) days following the meeting held pursuant to the terms and provision thereof. This
right to disapprove may be used to block proposed actions but shall not extend to the requiring of
any action or counteraction on behalf of the Management Committee, any committee, or the
Association. Declarant shall not use its right to disapprove to reduce the level of services which
the Association is obligated to provide or to prevent capital repairs or any expenditure required to
comply with applicable laws and regulations.
ARTICLE 3
MEETINGS OF THE ASSOCIATION
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3.1
The first meeting of the Association shall be held within one year after the closing
of the sale of the first Unit sold in the Project. Thereafter, there shall be an annual meeting of the
Association held at the Project or at a meeting place reasonably close thereto, at the date and time
selected by the Management Committee.
3.2
Special meetings of the Association may be called by Declarant, the President, a
majority of the Management Committee, or Owners representing at least twenty-five percent
(25%) or more of the Total Votes of the Association and may be held at the Project or at a meeting
place reasonably close thereto, to consider matters which, by the terms of the Declaration, require
the approval of all or some of the Owners or for any other reasonable purpose. Special meetings
shall be called by written notice signed by Declarant, a majority of the Management Committee or
by Owners representing at least twenty-five percent (25%) or more of the Total Votes of the
Association, which shall be delivered not less than fifteen (15) days prior to the date fixed for said
meeting, to each Owner in the manner described in Section 3.3 below.
3.3
Notice of the annual meeting of the Association and of any special meetings of the
Association shall be hand delivered, sent by electronic transmission, or sent by first-class or
certified mail, no fewer than ten (10) nor more than sixty (60) days prior to the date fixed for said
meeting to each Owner of record at such Owner’s address as shown in the records of the
Association or to any other mailing address designated in writing by the Owner. Consent to
electronic notice is deemed granted in the event an Owner provides an e-mail address to the
Association. Such notice shall specify the place, date and hour of the meeting and a description
of any matters that must be approved by the Owners for which the Owners’ approval is sought at
such meeting. The notice of a special meeting shall also include a description of the purposes for
which the meeting is called. If any annual or special meeting of the Owners is adjourned to a
different date, time or place, notice need not be given of the new date, time and place if the new
date, time and place are announced at the meeting before adjournment. Notwithstanding the
foregoing sentence, if the adjournment is for more than thirty (30) days, or if after the adjournment
a new record date for the adjourned meeting is or must be fixed pursuant to these Bylaws or
applicable law, notice of the adjourned meeting must be given pursuant to the requirements of this
Section 3.3 to Owners entitled to vote at the meeting.
3.4
The presence in person or by proxy of any number of Owners who are present for
any purpose at any meeting of the Association held in response to notice to all Owners of record
properly given shall constitute a quorum. At any special meeting of the Association, only those
matters of business, the general nature of which was given in the notice of the special meeting,
may be voted upon by the Owners. Unless otherwise expressly provided in the Nonprofit Act, the
Declaration, or these Bylaws, any action may be taken at any meeting of the Owners upon a
majority vote of the Owners who are present in person or by proxy.
3.5
Any or all of the Owners may participate in an annual, regular, or special meeting
by, or the meeting may be conducted through the use of, any means of communication by which
all persons participating in the meeting may hear each other during the meeting.
3.6
In the event of a procedural dispute, Robert’s Rules of Order (latest edition) shall
govern the conduct of the Association’s meeting when not in conflict with the Declaration or these
Bylaws.
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3.7
Any action that may be taken at any regular or special meeting of the Association
may be taken without a meeting if the following requirements are met:
(a)
A written or electronic ballot is distributed to every Owner entitled to vote
setting forth the proposed action, providing an opportunity to signify approval or disapproval of
the proposal and providing a reasonable time for the Owner to return the ballot to the Association.
(b)
The number of votes cast by ballot within the specified time under Section
3.7(a) equals or exceeds the quorum required to be present at a meeting authorizing the action.
(c)
The number of approvals of the action equals or exceeds the number of
votes required to approve the action at a meeting at which the total number of votes cast was the
same as the number of votes cast by written ballot.
(d)
The written ballot distributed to Owners affords an opportunity for the
Owner to specify a choice between approval and disapproval of each order of business proposed
to be acted upon by the Association and further provides that the vote of the Owners shall be cast
in accordance with the choice specified.
3.8
At each meeting of the Owners, each Owner entitled to vote shall be entitled to
vote in person or by proxy. For any Unit owned by more than one Owner, all of the Owners of
such Unit may sign a certificate designating one of the co-Owners as the Owner authorized to cast
the votes appurtenant to such Unit. In such event, the Management Committee may rely on such
certificate as being sufficient evidence of the authority of the Owner casting the votes appurtenant
to such Unit. In the absence of such a certificate, if only one of several Owners of a Unit is present
at a meeting of the Association, that Owner is entitled to cast all the votes allocated to that Unit.
If more than one of the Owners of a Unit is present, the votes allocated to that Unit may be cast
only in accordance with the agreement of a majority in interest of such Owners. Absent a
certificate of authorization, there shall be deemed to be majority agreement if any one of the
Owners casts the votes allocated to the Unit owned without protest made promptly to the person
presiding over the meeting by any of the other Owners of such Unit. The right to vote by proxy
shall exist only where the instrument authorizing such proxy to act shall have been executed by
the Owner (or all of the Owners of a Unit if there is more than one Owner) or by its attorney (or
all of the Owner’s attorneys if there is more than one Owner) thereunto duly authorized in writing.
The instrument authorizing the proxy to act shall be delivered, at the beginning of the meeting, to
the Secretary of the Association, or such other officer or person who may be acting as the Secretary
at the meeting. The Secretary of the meeting shall enter a record of all such proxies in the minutes
of the meeting. An Owner may revoke a proxy given pursuant to this Section only by actual notice
of revocation to the Association. A proxy is void if it is not dated or purports to be revocable
without notice.
3.9
Minutes of the annual and special meetings of the Association shall be kept as
permanent records of the Association for a period of three years and shall be available to current
Owners within sixty (60) days of adjournment of such meeting and upon Owner’s request.
3.10 The rights and obligations of any Owner shall not be assigned, transferred, pledged,
conveyed or alienated in any way except upon transfer of ownership of an Owner’s Unit, and then
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only to the transferee of ownership of the Unit. A transfer of ownership of a Unit may be effected
by deed, intestate succession, testamentary disposition, foreclosure or such other legal process as
is now in effect or as may hereafter be established under or pursuant to applicable law. Any
attempt to make a prohibited transfer shall be void. Any transfer of ownership of a Unit shall
operate to transfer the membership in the Association appurtenant to said Unit to the new Owner
thereof. Each transferee shall notify the Association of his, her or its purchase of a Unit. A change
in the ownership of a Unit shall be effective for voting purposes from the time the deed or other
instrument effecting such change is recorded; the Management Committee shall thereafter be given
written notice of such change and provided satisfactory evidence thereof.
ARTICLE 4
OFFICERS
4.1
All officers and employees of the Association shall serve at the will of the
Management Committee. So long as there are three (3) Directors on the Management Committee,
the officers shall be a President, a Vice Presidents, and a Secretary-Treasurer. The Management
Committee may appoint additional Vice Presidents and such other assistant officers as the
Management Committee may deem necessary. No officer shall be required to be an Owner. No
officer shall receive compensation for serving as such. Officers shall be annually elected by the
Management Committee and may be removed and replaced by the Management Committee.
4.2
The President shall be the chief executive of the Management Committee and shall
preside at all meetings of the Association and of the Management Committee and may exercise
the power ordinarily allowable to the presiding officer of an association, including the appointment
of committees. The President shall exercise general supervision over the Project and its affairs.
He or she shall sign, and the Secretary shall witness, on behalf of the Association, all conveyances,
mortgages and contracts of material importance to its business. He or she shall do and perform all
acts which the Management Committee may require.
4.3
The Vice President, if any, shall perform the functions of the President in his or
her absence or inability to serve.
4.4
The Secretary shall keep minutes of all proceedings of the Management Committee
and of the meetings of the Association and shall keep such books and records as may be necessary
and appropriate for the records of the Owners and the Management Committee.
4.5
The Treasurer shall be responsible for the fiscal affairs of the Association, but may
delegate the daily handling of funds and the keeping of records to the Common Area Manager.
4.6
Any officer may prepare, execute, certify and record amendments to the
Declaration on behalf of the Association.
ARTICLE 5
COMMON EXPENSES; ASSESSMENTS
5.1

All Common Expenses shall be assessed in accordance with the Declaration.
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5.2
No Owner shall be exempt from liability for Common Expenses by waiver of the
use or enjoyment of any of the Project or by abandonment of his or her Unit.
5.3
The Treasurer shall keep detailed records of all receipts and expenditures,
including expenditures affecting the Project, specifying and itemizing the maintenance, repair and
replacement expenses of the Project and any other expenses incurred. Such records shall be
available for examination by the Owners during regular business hours and as required by the
Condominium Act and the Nonprofit Act. In accordance with the actions of the Management
Committee in assessing Common Expenses against the Units, the Treasurer shall keep an accurate
record of such Common Assessments and of the payments thereof by each Owner.
5.4
All Common Assessments shall be a separate, distinct and personal liability of the
Owners at the time each Common Assessment is made. The Management Committee shall have
the rights and remedies contained in the Condominium Act, the Nonprofit Act, and in the
Declaration to enforce the collection of Common Assessments.
5.5
Any person who shall have entered into a written agreement to purchase a Unit, by
written request directed to the Management Committee, shall be entitled to obtain a written
statement from the Treasurer setting forth the amount of the monthly, quarterly, annual or other
periodic Common Assessments and the amount of unpaid Common Assessments charged against
such Unit and its Owner(s), and if such statement does not reveal the full amount of the unpaid
Common Assessments as of the date it is rendered, neither the purchaser nor the Unit shall be
liable for the payment of an amount in excess of the unpaid Common Assessments shown thereon,
provided that the former Owner shall remain so liable. Any such excess which cannot be promptly
collected from the former Owner-grantor shall be reassessed by the Management Committee as a
Common Expense to be collected from all Owners, including without limitation the purchaser of
such Unit, his or her successors and assigns. The new Owner shall, and the former Owner shall
not, be liable for any Common Assessments made after the date of transfer of title, even though
the expenses incurred or the advances made by the Management Committee for which the
Common Assessment is made relate in whole or in part to any period prior to that date. The
Management Committee is authorized to require a reasonable fee for furnishing such statements.
5.6
In addition to the statements issuable to purchasers, the Management Committee
shall, upon ten (10) days’ prior written request therefore, provide to any Owner, to any person who
shall have entered into a binding agreement to purchase a Unit and to any Mortgagee, on request
at reasonable intervals a current statement of unpaid Common Assessments for Common Expenses
with respect to a Unit. The Management Committee is authorized to require a reasonable fee for
furnishing such statements.
5.7
In all cases where all or part of any Common Assessments for Common Expenses
and capital contributions and for any expenses of and advances by the Management Committee
cannot be promptly collected from the persons or entities liable therefore under the Declaration or
these Bylaws, the Management Committee shall reassess the same as a Common Expense without
prejudice to its right of collection against such persons or entities, or without prejudice to its lien
for such Common Assessments.
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5.8
In the event of a Mixed Use Project, during the Declarant Control Period, the
Gardner Declarant, with respect to Other Phases, and the Brand Declarant with respect to Branded
Phases, may unilaterally appoint one or more Budget Committee(s). Budget Committee(s), if
established, may assist the Management Committee in determining the expenses specifically
associated with each Phase of the Project, as is further described in the Article 26 of the Declaration
and Rules and Regulations.
ARTICLE 6
LITIGATION
6.1
If any action is brought by a Director on behalf of the Association, the expenses of
suit, including reasonable attorneys’ fees, shall be a Common Expense. Except as otherwise
provided, if any action is brought against the Owners or against the Management Committee or
the officers, employees or agents thereof in their capacities as such, with the result that the ultimate
liability asserted would, if proved, be borne by all the Owners, the expenses of suit, including
attorneys’ fees, shall be a Common Expense. If any action is brought against one or more, but less
than all Owners, with the result that the ultimate liability would, if proved, be borne solely by such
Owners, the expenses of suit, including attorneys’ fees, shall not be charged to or borne by the
other Owners, as a Common Expense or otherwise.
6.2
Except as otherwise provided by the Condominium Act or the Nonprofit Act, any
action brought against the Association, the Management Committee or the officers, employees or
agents thereof, in their respective capacities as such, or the Project as a whole, shall be directed to
the Management Committee, and shall be defended by the Management Committee; and the
Owners and Mortgagees shall have no right to participate in such defense other than through the
Management Committee. Actions against one or more, but less than all Owners, shall be directed
to such Owners, who shall promptly give written notice thereof to the Management Committee,
and shall be defended by such Owners.
ARTICLE 7
ABATEMENT AND ENJOINMENT OF VIOLATIONS BY OWNERS
7.1
The violation of any Rules and Regulations, the breach of any provision contained
herein or the breach of any provision of the Declaration shall give the Management Committee the
right, in addition to any other rights set forth in these Bylaws:
(a)
To enter the Unit in which or as to which such violation or breach exists and
to summarily abate and remove, at the expense of the defaulting Owner or Owners, any structure,
thing or condition that may exist therein contrary to the intent and meaning of the provisions
hereof, and the Management Committee shall not thereby be deemed guilty in any manner of
trespass provided that items of construction may not be altered or demolished without proper
judicial proceedings; and/or
(b)
To enjoin, abate or remedy by appropriate legal proceedings, either at law
or in equity, the continuance of any such breach.
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7.2
The Management Committee may assess a fine against an Owner for violations of
the Condominium Documents provided that the Management Committee shall give notice to the
Owner of the violation and inform the Owner that a fine will be imposed if the violation is not
cured within the time designated by the Management Committee, which shall be at least 48 hours.
The Management Committee may levy fines in the amounts that it, in its sole discretion, shall
determine to be reasonable for each violation of the Condominium Documents provided that
cumulative fines for a continuing violation may not exceed $500 per month unless otherwise
allowed by law. An Owner who is assessed a fine may request an informal hearing to protest or
dispute the fine within thirty (30) days from the date the fine is assessed.
7.3
The Management Committee shall have a right of action against Owners who fail
to comply with any provision of the Condominium Documents or the decisions of the Association
or Management Committee. Before pursuing such cause of action, the Management Committee
shall provide the Owner notice of the alleged violation and the opportunity to request an informal
hearing.
7.4
The Management Committee may impose a temporary suspension of an Owner’s
right to use the Common Areas and Facilities or other appropriate discipline against an Owner who
has failed to comply with any provision of the Condominium Documents. Prior to such suspension
or other discipline, the Management Committee shall provide the Owner notice of the alleged
violation and the opportunity to request an informal hearing.
7.5
These remedies are cumulative to other remedies provided in the Declaration and
these Bylaws, any Rules and Regulations adopted by the Management Committee, or in any
applicable laws.
ARTICLE 8
ACCOUNTING
8.1
The books and accounts of the Association shall be kept in accordance with
generally accepted accounting procedures under the direction of the Treasurer.
8.2
A budget for each fiscal year shall be adopted by the Management Committee and
distributed to all Owners prior to the beginning of the fiscal year to which the budget applies.
8.3
The Management Committee shall distribute to the Owners an unaudited financial
statement, prepared by an independent public accountant approved by the Association, within one
hundred twenty (120) days after the close of each fiscal year.
8.4
As further set forth in the Nonprofit Act and the Condominium Act, the
membership register, including mailing addresses and telephone numbers, books of account and
minutes of meetings of the Association, of the Management Committee and of committees of the
Management Committee and all other records of the Project maintained by the Association,
Common Area Manager or managing company shall be made available for inspection and copying
by any Owner or his or her duly appointed representative at any reasonable time and for a purpose
reasonably related to his or her interest as an Owner, at the office where the records are maintained.
Upon receipt of an authenticated written request from an Owner along with the fee prescribed by
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the Management Committee to defray the costs of reproduction, the Common Area Manager or
other custodian of records of the Association shall prepare and transmit to the Owner a copy of
any and all records requested. The Association may, as a condition to permitting an Owner to
inspect the membership register or to its furnishing information from the register, require that the
Owner agree in writing not to use, or allow the use, of information from the membership register
for commercial or other purposes not reasonably related to the regular business of the Association
and the Owner’s interest in the Association. The Management Committee shall establish
reasonable rules with respect to:
(a)
Notice to be given to the custodian of the records by the Owner desiring to
make the inspection or obtain copies;
(b)

Hours and days of the week when such an inspection may be made; and

(c)

Payment of the cost of reproducing copies of documents requested by an

Owner.
Every Director shall have the absolute right at any time to inspect all books, records and documents
of the Association and to inspect all real and personal properties owned or controlled by the
Association. This right of inspection shall include the right to make extracts and copies of records,
subject only to the right of the Association to require that the Director agree in writing not to use,
or allow the use of, the information from the membership register for commercial or other purposes
not reasonably related to the business of the Association and the Director’s interest in such
Association.
ARTICLE 9
SPECIAL COMMITTEES
The Management Committee by resolution may designate one or more special committees,
each committee to consist of three (3) or more Owners, which to the extent provided in said
resolution shall have and may exercise the powers set forth in said resolution. Such special
committee or committees shall have such name or names as may be determined from time to time
by the Management Committee. All special committees shall keep regular minutes of their
proceedings and report the same to the Management Committee when required. The members of
such special committee or committees designated shall be appointed by the Management
Committee or the President. The Management Committee or the President may appoint Owners
to fill vacancies on each of said special committees occasioned by death, resignation, removal or
inability to act for any extended period of time. In the event of a Mixed Use Project, Budget
Committee(s) shall consist of three (3) or more Owners and be subject to the general provisions of
this Article 9, but shall be designated in accordance with Article 26 of the Declaration.
ARTICLE 10
RENTAL OR LEASE OF UNITS BY OWNERS
10.1 Any Owner who rents or leases or otherwise permits any other person to utilize his
or her Unit shall be responsible for the conduct of his or her tenants or occupants, and upon written
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notice from the Management Committee or the Common Area Manager, said Owner shall be
responsible for correcting violations of the Declaration, Bylaws or Rules committed by such
tenants or occupants.
10.2 If an Owner fails to correct violations by tenants or other Guests within seventytwo (72) hours of such notice, the Management Committee or Common Area Manager shall be
deemed to be the agent of the Owner and empowered to take any enforcement action the Owner
would be entitled to take, the reasonable costs of such action, including but not limited to fees and
costs paid to third parties, to be assessed to the Owner and payable within thirty (30) days of
Common Assessment. Such costs shall be collected and enforced in the same manner as Common
Expenses under the Declaration.
10.3 The power of the Management Committee or Common Area Manager hereunder
shall include but not be limited to any and all legal remedies available under the laws of the State
of Utah. Any Owner by the act of renting, leasing or otherwise permitting any other person to
utilize his or her Unit shall be deemed to have consented to these procedures and shall indemnify
and save harmless the Management Committee and the Common Area Manager from and against
any and all liability therefor. It is expressly understood that the remedies available to the
Management Committee or Common Area Manager shall include but not be limited to the right to
seek eviction of the tenant or other Guest without any liability to the Owner.
ARTICLE 11
AMENDMENT OF BYLAWS
11.1 Except as otherwise provided in the Nonprofit Act, the Condominium Act, the
Declaration or these Bylaws, the Bylaws may be amended by the Management Committee unless
applicable law or these Bylaws (i) reserve the power to amend these Bylaws exclusively to the
Owners in whole or in part; or (ii) otherwise prohibit the Management Committee from amending
these Bylaws to add, change, or delete a provision; or (iii) it would result in a change of the rights,
privileges, preferences, restrictions, or conditions of Association membership as to voting,
dissolution, redemption, or transfer.
11.2 Except as otherwise provided in the Nonprofit Act, the Condominium Act, the
Declaration or these Bylaws, the Bylaws may be also amended by the vote of Owners holding a
majority of the Total Votes of the Association present in person or by proxy at a meeting duly
called for such purpose, or by written ballot without a meeting. Provided, however, the percentage
of the voting power necessary to amend a specific clause or provision shall not be less than the
percentage of affirmative votes prescribed for action to be taken under that clause.
11.3 Upon approval of an amendment to these Bylaws by the Management Committee
or by the Owners as set forth in Section 11.1 or 11.2 above, the Management Committee shall
acknowledge the amended Bylaws and notify the Owners, writing, of such amendment, setting
forth the fact of the required affirmative vote of the Owners and the amendment shall be effective
upon Recording. Notwithstanding anything to the contrary contained or implied herein, Declarant
reserves the right, without the consent of any other Owners, to amend any provisions of these
Bylaws to comply with the then existing statutes, regulations or other requirements of any federal,
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state or local regulatory authority affecting the Project, together with all other unilateral
amendment rights of Declarant set forth in the Declaration.
ARTICLE 12
SEVERABILITY
The provisions hereof shall be deemed independent and severable, and the invalid or partial
invalidity or unenforceability of any one provision or portion hereof shall not affect the validity or
enforceability of any other provision hereof.
ARTICLE 13
WAIVER
The failure of the Management Committee to insist upon strict performance of any
provisions hereof shall not be construed as a waiver for future purposes with respect to any such
provision or option. No provision of these Bylaws shall be deemed to have been waived unless
such waiver is in writing and signed by the Management Committee.
ARTICLE 14
CAPTIONS
The captions herein are inserted only as a matter of convenience and for reference and in
no way to define, limit or describe the scope of these Bylaws nor the intent of any provision hereof.
ARTICLE 15
EFFECTIVE DATE
These Bylaws shall take effect as of the date of the Declaration, having been duly adopted
by the Management Committee.
ARTICLE 16
COUNTERPARTS
These Bylaws may be executed in several counterparts, each of which shall be an original
and all of which shall constitute but one and the same instrument.
ARTICLE 17
SEAL
The Management Committee may by resolution provide a corporate seal which shall be
circular in form and shall have inscribed thereon the name of the Association, the state of
incorporation and the words “Corporate Seal.”
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EXECUTED this ___ day of __________, 2020.
MANAGEMENT COMMITTEE

John A. Gardiner

Kael Nielsen

Laurie Karlik
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CITY OF MOAB
PLANNING RESOLUTION #05-2018
A RESOLUTION CONDITIONALLY APPROVING THE COMMERCIAL SITE PLAN FOR
THE MOAB WORLDMARK DEVELOPMENT ON PROPERTY LOCATED AT 1431 NORTH
MAIN STREET IN THE RC, RESORT COMMERCIAL ZONE
WHEREAS, John Gardiner of Gardiner Properties with offices at 1075 Est 2100 South, Salt Lake City,
Utah 84106, as “Owner” of a parcel approximately 19 acres in size located in the RC Resort Commercial
Zone at 1431 North Main Street, Moab, Utah 84532 has applied for approval of a commercial site plan on
said property that is more particularly described as follows:
Parcel 1:
Beginning at a point from whence the Northeast corner of Section 35, Township 25 South, Range 21 East,
Salt Lake Base and Meridian, Grand County, Utah bears South 85°34' East a distance of 1,822.5 feet
(South 140.8 feet and East 1817.1 feet); thence running South 78°18' West 1,608.2 feet; thence North
11°42' West 500.0 feet; thence North 78°18' East 972.2 feet; thence South 11°42' East 177.0 feet; thence
North 78°18' East 400.0 feet; thence South 47°51' East 400.0 feet (along U.S. Highway 160 right of way) to
the place of beginning.
Parcel 2:
Beginning at a corner at the Southwest right of way fence, U.S. Highway 163, which bears North 610.6 feet
and West 2,336.1 feet from the Southeast corner of Section 26, Township 25 South, Range 21 East, Salt
Lake Base and Meridian, Grand County, Utah, and proceeding thence with Highway right of way South
47°51' East 300.0 feet to a corner; thence South 78°18' West 400.0 feet to a corner; thence North 11°42'
West 177.0 feet to a corner; thence South 78°18' West 972.2 feet to a corner; thence North 75°11' East
1197.0 feet to the point of beginning.
ALSO:
Beginning at a corner at the Southwest right of way fence, U.S. Highway 163, which bears North 610.6 feet
and West 2,336.1 feet from the Southeast corner of Section 26, Township25 South, Range 21 East, Salt Lake
Base and Meridian; and proceeding thence South 75°11' West 1,049.5 feet to a corner; thence North 39°54'
East 157.5 feet to a corner; thence North 75°39' East 866.4 feet to a corner at Highway 163 right of way
fence; thence South 47°51' East 100.0 feet with said fence to point of beginning. ; and

WHEREAS, Owner is proposing to construct one hundred fifty nine time share units with accessory uses
of a reception center, maintenance and housekeeping facilities, a pool, and adequate parking as proposed
on the submitted drawings, plans and specifications kept on file in the Planning Department; and
WHEREAS, Owner provided the City of Moab with the necessary documents, plans and drawings to
complete the application for review of the site plan as required in Code Chapter 17.67 and other pertinent
code sections; and
WHEREAS, the City of Moab Planning Commission (“Commission”) reviewed the development in a
regularly scheduled public meeting for compliance with the requirements of applicable MMC chapters on
February 22, 2018; and
WHEREAS, the Commission, having discussed the pertinent aspects of the development and considered
Staff and other agency recommendations, found that the proposal has met or can meet the requirements of
Title 17 of the Moab Municipal Code.
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NOW, THEREFORE, be it resolved by the City of Moab Planning Commission, that adoption of
Planning Resolution #05-2018 conditionally approves the submitted commercial site plan of the Moab
Worldmark timeshare development with the following conditions.

1. Easements shall be dedicated as needed for water and sewer mains and extensions;
2. Fire lines will be the responsibility of the development and are subject to annual
inspection by the Moab Water Department.
3. A final complete set of approved plans shall be submitted by the developer to the
city and kept on file in the Planning Department.

Jeanette Kopell
Acting Chair

Date

